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908,  dated  Dec.    3,    1954  78-25 

920,  dated  Jan.    13,    1955  78-4 


I 


City  Attorney  Opinion 

1184,  dated  Aug.  6,  1957 

1253,  dated  Apr.  29,  1958 

1315,  dated  Dec.  23,  1958 

64-8 

64-30,    dated  Dec.    31,    1964,    Cited  with  approval   on 

public  purpose  finding  re  housing  for 

low  and  moderate    income 
69-15 

69-104,    dated  Dec.    2,    1969 
71-84,    dated  Dec.    30,    1971 
72-52 
74-55 
76-23 
76-54,    dated   Oct.    18,    1976,   Employees--dif f erences 

between   permanent  and   non-permanent 

employment 
77-45 
77-55 
77-56 
78-42 

unnumbered   dated    12-13-76 
unnumbered   dated    2-17-77 
unnumbered   dated    12-29-77 
unnumbered   dated   10-3-73 

City   Planning  Code 
Sec.    110 
Sec.    303 
Sec.    1014 

Civil  Service  Commission  Rules 
Sec.    2.26.1 
Rule   7.03 
Rule   18.01 
Rule    23.14.1 
Rule   23.17 
Rule    26 
Rule    26.01 

Electrical  Code 

Sees.    25.2  and   25.5 
Sees.    25.5  and    25.2 

Health  Code 

Sec.    27  78-30 

Sees.    41.1-41.3,  Animal  Control  and  Welfare 

Commission  78-62 

Sees.    97.2-97.4  78-60 

Sec.    261(11)  78-60 

Sec.    440.2  78-15 
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Ordinance 

No.    73-77  78-28 

No.    164-78,    Death  benefit   increase  78-63 
No.    260-66,    Ferry   Park,    Phase    lA    creation 

M.    Justin  Herman  Plaza  78-A 

No.    547-77  78-40 

see  also  78-45 

No.    558-77,    "Temporarily   prohibiting  the  approval 

of  permits.  .  .''  78-15 

Outside  Lands    Ordinance,    January   14,  1868                             78-33 

see  also  78-34 

Part   III,   Municipal  Code 

Sec.    26  78-15 

Plumbing  and   Gas  Appliance   Code 

former  Sec.    1101(b)  78-51 

Police   Code 

Sec.    1024  78-15 

Sec.    1060.24  78-15 

Sec.    1070.22  78-15 

Sec.    1166  78-18 

Sec.    1168  78-18 

Sees.    2900-2918,  Article   29,   Noise  Ordinance                     78-66 

Proclamation  of  Emergency 

June  12,  1978  78-77 

October   1978  78-77 

Resolution 

No.    3196,    dated   1937  78-54 

No.    9611    (new  series)    Board   of  Supervisors  78-6 

Salary  Standardization   Ordinance 

1977-78  78-10 

1977-78,    Sec.    IVB  78-10 

1977-78,    Sec.    VI  78-77 

1978-79  78-77 

Subdivision  Code 

Sec.  1309  78-35 

Sec.  1333  78-60 

Traffic   Code 

Sec.    37(a)  78-65 

Sec.    312  78-65 


UNITED  STATES   LAWS  AND   OFFICIAL  DOCUMENTS   CITED 

Code  of  Federal  Regulations 

Title   24,    Sec.    570.910  78-74 

Title   29,    Sec.    95.13  78-48 

United  States   Code 

Title   29,    Sees.    801  et   seq.  78-48 

Title   29,    Sec.    814  78-48 
Title  42,    Sees.    5301  thru  5317,    Community 

Development  Act  of   1974  78-74 

Constitution 

1st  amendment  78-19 

1st  amendment  78-37 

1st  amendment,    Privacy,    right  to  78-11 

1st  amendment,    public   off ice--right   to  seek  78-86 
1st  amendment,    restriction   if  compelling   public 

interest  78-83 

1st  amendment,    restriction  if  narrowly  drawn  78-83 

3rd  amendment,    privacy,    right   to  78-11 

4th  amendment,    privacy,    right  to  78-11 

9th  amendment,    privacy,    right  to  78-11 
14th  amendment,    employment  a   property   interest 

protected  by  due   process  78-93 

Article   1,    Sec.    8,    Clause   17  78-69 

Equal  Protection  78-31 


1978 
INDEX  *   CITY  ATTOW^EY   OPINIONS    1978  OPINION  NUMBER 


ACCEPTANCE  ' 

Resignation  does   not   require  an  acceptance, 

California   Government  Code   Sec.    1750  78-88 

AD  VALOREM  PROPERTY  TAXES -- 

Rate   established--power  of   Board   of  Supervisors  78-81 

ADDRESSES 

2275  Market  Street.      Permit  Appeals--Commissioner 

is   real   estate  broker   for   owner, conflict   of    interest   78-82 

ADHESIVE   STAMPS 

Revenue   and   taxation  Code   Sec.    11931--repealed 

in   1968  78-31 

^DMINISTR/.TIVE  AFFAIRS    see   also 
SEPARA.TION    OF   PCT'^RS 

A  DMINISTR^  TIVE  A  FFA  IRS 

Non-interference  by  Board   of  Supervisors  78-3 

ADMINISTRATIVE  AFFAIRS 

Non-interference  by  Board   of  Supervisors   as 

a   body  78-83 

ADMINISTRATIVE  AFFAIRS 

Non-interference  by   Board   of  Supervisors   as 
individuals 

Non-interference  by    individual  Supervisors 

ADMINISTRATIVE  APPELLATE    BODY 
Standards    of  appeal 

ADMINISTRATIVE    OFFICER 
Appointing  officer 

y^DVERTISING--BIDS 

Charter  Sec.    10. 100 

Parking  Authority   subject   to   state    law 

AIR   POLLUTION   CONTROL   DISTRICT   see 

BAY  AREA   AIR  POLLUTION   CONTROL  DISTRICT 

AIRPORT   EXPANSION   PROGRAM 

EIR,    history  78-71 
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AIRPORT,    S.F.    INTERNATIONAL 

SFO  transportation  service-regulation  78-18 

AIRPORT,    S.F.    INTERNATIONAL   CONSTRUCTION   CONTPnACTS 
Charter  Sec,    7.202   retroactive   application 

Progress    payments 

AIRPORrS   COMMISSION 

Airport  Expansion  Programs --staged  EIR 

Power  to  approve   compromise,    settlement   or 
dismissal   of   litigation 

Power  to   settle   litigation  without   Board   of 
Supervisors   approval 

ALCOHOLIC   BEVER^.GES 

State  has   exclusive  authority   to   license  and 

regulate  78-27 

"ALTERNATES" 

Persons   serving  as   alternates   to  Supervisors   on 

various   commissions,   boards   and  committees  78-87 

AMADOR  VALLEY  JOINT   UNiaJ   HIGH   SCHOOL   DISTRICT   V. 
STATE   BQ\RD   OF  EQUALIZATION    (S.F.    23849) 

22      C   3d  208  78-81 

AMBUIv^NCE   CREWS 

Reward  78-14 

AMERICAN   NAZI   PARTY 

Rental   of  park   property  78-19 

AMUSEMENTS 

Moratorium  ordinance  No.    558-77  78-15 

ANIMAL  CONTROL  AND  WELFARE   COMMISSION 

Conflict   of   interest  78-62 

S.F.   Health  Code   Sees.    41.1   to  41.3  78-62 

ANIMAL  CONTROL   OFFICER 

Conflict   of   interest — member  Animal  Control  and 

Welfare  Commission   unless   ordinance  amended  78-62 

APPOINTEE 
see 
EMPLOYEE,    CIVIL  SERVICE  APPOINTEE 
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APPOINTING   OFFICER 

Administrative  officer 

Assignment  authority 

Broad   discretion  to  assign  within  classification 

Cannot   delegate   discretionary   powers.      Charter 
Sec.    8.342 

Charter  Sec.    3.501 

Charter  Sec.    8.329 

Charter  Sec.    8.342 

Civil  Service  appointment   not   subject   to  Board 
of  Supervisors  approvali  Charter  Sec   8.300 

Delegation  of  ministerial   powers 

"APPOINTMENT" 

Defined  78-91 

APPOINTMENTS 

Exempt   Civil   Service   Positions.      No   procedural 

due   process    requirements    for  termination  78-93 

APPRAISAL 

Charter  Sec.    6.407(c) 

Defined 

APPROPRIATION   ORDINANCE 
Procedure 

ART  ADORNMENT 

Authority  of  Art   Commission 

ART   COMMISSION 

Administrative  Code  Sec.    3.13 

Adornment   of  building 

Art  adornment   of  municipal   structures.  Budget 
procedures--S,F.   Administrative  Code   Sec.    3.13  78-78 

Art  adornment   of  municipal  structures--complete 
discretion  78-78 

Yerba   Buena   Center  Art  Adornment   Program  78-78 

ASSELIN,    LAURA    JANE,    DELINQUENCY  PREVENTION   COMMISSION, 
ADDRESSEE 
Campaign   for  public   office  by  member  78-32 
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ASSESSOR 

Application,   Municipal  Election  Campaign 

Contribution  Control  Ordinance  78-46 

ASSOCIATION   OF   BAY  AREA    GOVERNMENTS 

"Alternate"  members  —  rights  78-87 

ATTORNEYS 

Exempt   civil   service   employees--termination  78-93 

AUDIT 

Charter  Sec.    3.303  78-73 

BALLOT --DE  CIA  RAT  I  ON   OF   POLICY 

Legal  effect  78-84 

BARS 

Moratorium  ordinance  Union  Street  area  78-15 

BAY  AREA   AIR  POLLUTION   CONTROL  DISTRICT 

Calif.    Health  and   Safety  Code   Sees.    40200-40276 

Funding    is   mandated  78-58 

BID   SPECIFICATIONS 

Printing   for  city   departments   be   done   by   firms 

performing  work   in  San  Francisco  78-55 

BIDS 

see  also 
CONTRACTS 

Competitive  bidding   procedure,    Charter  Sec.    7.200  78-55 

Competitive  bidding   procedure.      S,F.   Administrative 

Code,   Chap.    21  78-55 

Procedure   of  competitive  bidding   in  public    interest      78-55 

Publication  of  notice.  Parking  authority  78-72 

"BOARD" 

Defined   to  mean  entire   Board   of  Supervisors, 

sitting  as  a   committee   of  whole  78-60 

BOARDS   AND   COMMISSIONS 

"Alternate"   to  Supervisor  member--rights  78-87 

Quorum  and  vote   requirements   Charter  Sec.    3.500  78-91 
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BOARDS   AND   COMMISSIONS  APPOINTIVE 

Conflict  of   interest  78-48 

Executive   Session  action  void   if   in  violation 
Charter  Sec.    3.500 

Meetings --Executive   session 

Meetings--open  and   public 

Conflict   of   interest 

BOARDS   AND   COMMISSIONS    CHA.RTER 

Executive    session  action  void    if  in  violation 
Charter  Sec.    3.500 

Meetings--executive  session 

Meetings--open  and   public 

BOARDS   AND   COMMISSIONS   ELECTIVE 

Conflict  of  interest 

BQ^RDS   AND   COIMISSia^^S   STATUTORY 
Conflict   of   interest 

BOAS,    ROGER,    CHIEF  ADMINISTRATIVE    OFFICER,   ADDRESSEE 
Superior  Court  budget   submitted   directly  to 
Supervisors  without   CAO  review  78-5 

BOND   ISSUE 

General   obligation  Harbor   Improvement  Bond    issue, 
1971,    Transfer  of   funds 

Harbor  Development   Bond    issue — State   of  California 
1958.    Transfer  of   funds 

BOREMAN,    GILBERr,    CLERK,    BOARD   OF   SUPERVISORS,   ADDRESSEE 
Air  Pollution  Control  District — membership  and 
funding 

Charter  commissioners.      Election   procedures 

Midtown  Park--private  housing  cooperative 

Municipal  election  campaign  contribution  control 

ordinance   applicability   to  Assessor  and   Judges, 

Municipal  and   Superior  Courts  78-46 

Municipal  Railway   fare   box   revenues,    discount 
fares.    Public   Utilities   Code,    Sec.    29142  78-24 

see   also        78-23 
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BOREM^N,    GILBERT,    CLERK,    Ba^RD   OF   SUPERVISORS,   ADDRESSEE    (con't) 
Municipal   Railway,    operating  costs.    Public   Utilities 
Code  Sec.    29142kSales   tax  sharing  78-23 

see  also     78-24 

Performing  Arts   Center--obligation   to  continue 

funding  78-67 

Printing   for  city  departments   limited  to   firms 

performing  work  in  city  78-55 

Sick   leave   payment   upon   retirement,    death  or 

separation   for   industrial   accldent--vested    right  78-56 

Signature   of   staff  member  on  behalf  of   principal 

officer  78-39 

Tax   proposed   on  short   term,  speculative   profits-- 
residential   real  estate  78-31 

Title    to   prcperty,    14th  and  Quintara  78-34 

Use   of  Park   facilities   by  Nazi  organizations  78-19 

BOREMAN,    GILBERT,    BQ^.RD    OF   SUPERVISORS,    FII>IANCE 
COMMITTEE,   ADDRESSEE 
fireboat   funding--responsibility  78-47 

BOTKA,    JOSEPH   J.,    CHIEF   PROBATION   OFFICER,   ADDRESSEE 

P.O.S.T.    training   for   probation  officers  78-90 

BOYD,    KENNETH   R. ,    GENERAL  1^.N.aGER,   WATER  DEPARTI-IENT, 
ADDRESSEE 

Public   entry   land    leased   to   Olympic   Club  by 
VJater  Dept.  78-50 

BR^.DY,    MARGARET  L.  ,    DIRECTOR,    PARKING  AUTHORITY, 
ADDRESSEE 
Advertising  of  Bids  by  Parking  Authority  78-72 

BRaCN  ACT 
see 

RALPH  M.    BRCTn^^  act 

BRas^N,    EUGENE,    SHERIFF,   ADDRESSEE 

Delegation  of   power  to   suspend   subordinates  78-59 

BUDGET 

Procedure  78-39 

BUDGET  ANALYST 

Contract   for  services.      Charter  Sec.    8.300-1  78-92 


BUILDING   REGULATION 

Cities   delegated  all  matters    of   local    inspection, 

control  and   regulation  78-51 

Cities    delegated   duty   to  enforce   state   housing 
legislation  '  78-51 

BUILDING   REGUU\TION--VALID 

Electrical  Code  a   valid   exercise   city's    police 

power  78-51 

BURTON  ACT 
see 

STATUTES    OF   1968,    Chapter   1333  78-25 

see  also  78-47 

BUSES,    INfERURKAN 

Local   regulation  78-18 

CABARET 

Moratorium  ordinance  No.    558-77  78-15 

Permit   procedure  78-15 

CAMPAIGN   CONTRIBUTION   CONTROL   ORDINANCE 

Application  to  Assessor  78-46 

Municipal   Court  Judge--Non-application  78-46 

Superior  Court  Judge.      Non-application  78-46 

CASH  HANDLING   PROCEDURES 

Treasurer  may   establish  uniform  procedures    for 

deposit  of   public    funds  78-97 

CASH  MANAGER 

Treasurer  may  designate   staff  member  to  establish 

uniform   procedures    for  handling   cash    received 

by  city  departments  78-97 

CASH  RECEIPTS 

Deposit.      Treasurer  may  establish  uniform 

procedures  78-97 

CEQA    (CALIFORNIA    ENVIRONMENTAL  QUALITY  ACT)    see 
PUBLIC  PiSOURCES   CODE,    SECS.    21000-21176 

CETA    (COMPREHENSIVE  EMPLOYMENT  AND   TRAINING  ACT   OF    1973) 
see    29  U.S.C.A.    Sees.    801   et   seq. 

CETA    CONTRACTS 

Conflict   of   interest  78-36 

see  also   78-48 

CETA    FUNDS 

Conflict  of   interest  78-36 

see  also  78-48 


CHA.RTER  AMENDMENT   PROCESS 

State-wide  concern  78-86 

CHARTER  CITIES 

Autonomous    in  municipal  tax  affairs  78-31 

Charter  city   powers   supersede   conflicting 

charter  county   powers  78-16 

Charter   is   supreme    law  subject   to   constitutional 
limitations   and   pre-emptive   state    lav?  78-68 

Freeholder's    charters   general   laws--conf lict  78-2 

Plenary  authority   if   provided    in  charter 

excludes    state   lav7  78-88 

Power  to   tax  78-81 

Procedure   provided    in  charter   to   exclusion  of 

state   law  78-80 

Revenue    raised  by   taxation   inherent 

constitutional   right  78-31 

School   system   is    state   concern,    not   "Municipal 

Affair"  78-26 

State   pre-emption  78-43 

Taxation   is    inherent,    constituional  means    to 

raise    revenue  78-31 

Taxes    subject   to   restrictions    in  city  charter, 

state   or  Federal  constitution  78-31 

CHARTER  COMMISSION 

Election  cityivide  78-61 

Election — procedures  78-61 

CHARTER  COMMISSIONERS 

City   employee--right   to   run   for  and   serve   as  78-86 

Election   procedures  78-61 

Nomination  78-61 

Qualifications--Calif.    Government  Code  Sec.    34451  78-86 

CHARTER  COUNTY 

Charter  city   powers    supersede   conflicting 

charter  county   powers  78-16 


CHARTER,    SAN   FRANCISCO 

Constitution  and  general    laws   control  matters 

of  statewide   concern  78-26 

General    laws   and  constitution  control  matters 

of  statewide  concern  78-26 

Limited   only  by   constitution  and  charter   itself 

for   "Municipal  Affairs"  78-26 

Limitation  of  power  upon  the  city  to  perform 

certain  acts  78-55 

Municipal  affairs    limitation  not  a   grant  of 

power  78-25 

Organic    law   of   the   city  78-25 

CHARTERS      FREEHOLDERS 

Conflict   of   law.  general    laws  78-2 

General    laws*  conflict   of   laws  78-2 

Matters   not    in  general    laws   may  be   included  78-2 

Matters   to   further   purpose  of  general   laws  may 

be   included  78-2 

CHIEF  ADMINISTRATIVE  OFFICER 

Lacks  power  budget  review  and  approval 

Superior  Court  Clerk  78-5 

see  also   78-8 


Power  to   review  budget  estimate   prepared  by 

county  clerk   in  his   capacity  as   ex  officio 

clerk  of  the  Superior  Court  78-5 

Power  to   review  budgets    of  departments    or  offices 
subject   to  his   control  78-5 

Review  and  approval  of  budget  estimate  of  county 
clerk  in  his  capacity  as  ex  officio  clerk  of  the 
Superior  Court  78-8 

Separation  of  powers  78-83 

Yerba  Buena   Center  Art  Adornment   Program — proposed 
agreement   for  exclusive  authority  78-78 

CHINA,    CONSUL  GENERAL  REPUBLIC   OF 

Supervisor  may  accept   free   trip  to  Taiwan  78-17 


CHINAia^N  ALLEYS 

Pedestrian  Mall   plan  78-29 

CITY  ATTORNEY 

Power  to  settle  or  dismiss   litigation  when  so 
ordered  by  Board  of  Supervisors  78-42 

see  also   78-A9 

CITY  DEMONSTRATION  AGENCY 

Termination  of  exempt  civil   service   employee 

8178   Senior  Attorney  78-93 

CITY  EMPLOYEE    see   also 
EMPLOYEE   and 
PUBLIC  EMPLOYEE 

CITY  EMPLOYEE 

Charter  Commissioner — right   to   run   for  and   serve  s 

Disciplinary  proceedings.  Charter  Sec.    8.341 

Working  hours.     Activities   during 

CITY  EMPLOYEES 

Benefits  may  be   granted  by  emergency   proclamation 

Conflict   of   interest--foster  care   program 

Foster  care   program  conflict   of   interest 

CITY   FACILITIES 

Rental   to  private   nonprofit   organizations 

CITY   PLANNING   COMMISSION 

Power  of  discretionary    review 

CITY   PROPERTY 

Rental   to   private   nonprofit   organizations 

"CITY   SLIP  CASES" 

"Majority"  vote 

CIVIC  AUDITORIUM  see 

EXPOSITION  AUDirORIUM 

CIVIL   SERVICE    CL:^SSIFICATIa^' 

Refusal   to  comply  with  assignment  78-79 

Work  outside   of  classification  78-79 

1720     Data   Entry   Operator.      Entrance   classification 

Examination  cannot  be   restricted   to   temporary 

employees  78-94 
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CIVIL  SERVICE   CL^SSIFlCATiaN    (con't) 

2588  Health  Vv'orker  IV.      Employee  disciplinary 

proceedings  1^-19 

7514  General  Laborer.      Salary  78-89 

7530  Street  Cleaner.      Salary  78-89 

8178  Senior  Attorney.      Termination- -no   procedural 

due   process    requirements  78-93 

CIVIL  SERVICE   COMMISSION 

Annual   salary   survey--consider  various   job 

requirements  78-53 

Lacks   authority   to  restrict   entrance   examination 

to   temporary  current   employees  78-94 

Litigation   involving  Civil   Service   Commission 
may  be   dism.issed   or  settled  without    its   agreement  78-42 

see  also   78-49 

Litigation   involving  Civil  Service   Commission 
may  be   settled   or  dismissed  without    its   agreement  78-42 

see  also   78-49 

Power   limiited    re   temporary   filling   of   positions 

Power  to  adopt    rules    limited  by  Board   of 
Supervisors   under  Charter  Sec.    8.400 

Power  to  approve  compromise,    settlement   or 
dismissal   of   litigation   (of  any  matter  under 
its  jurisdiction) 

Power  to   fill    requisition  of  appointing   officer 

Power   to   grant  additional   compensation   for 
v;ork  out   of  classification 

Power  to   reclassify   positions 

Prevailing  wage   determination 

CIVIL  SERVICE   ELIGIBLES 

Director  of   Office   of  Employment  and  Training  78-3 

CIVIL   SERVICE   EMPLOYEES 

Appointment   not   subject   to   Board   of  Supervisors 
approval,    Charter  Sec.    8.300  78-3 
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CIVIL  SERVICE   EXAMIN/.TION 

Entrance   restriction  to  temporary  current  employees 
illegal  78-94 

Exclusion  of   competition   from  persons    outside  City 
service   for  permanent   positions    prohibited  78-94 

CIVIL  SERVICE   EXAMINATION   PROMOTIONAL 

Restriction  to  temporary  current  employees    illegal        78-94 

see  also   76-54 

CIVIL  SERVICE    POSITIONS 

Exceptions--private   contract.      Charter  Sec.    8.300-1      78-80 

CIVIL   SERVICE    POSITIONS   EXEMPT 

Termination.      No   procedural   due    process 

requirements  78-93 

CIVIL   SERVICE   POSITIONS-'PERM'^NENT   POSITIONS 

Exclusion  of  competition  from  persons  outside 

City  service   prohibited  78-94 

CIVIL   SERVICE   RANK,    EXEMPT 
see  also 
EMPLOYEE,    CIVIL   SERVICE   EXEMPT' 

CIVIL   SERVICE   TERMINATIONS 

Exempt   civil   service   employees.      No  procedural 

due  process  requirements  for  termination  78-93 

CLAIMS 

Settlement   of  claims   for  and  against  City  and 
County  78-42 

see  also  78-49 

CLEAR  AND  PRESENT  DANGER 

Nazi   rental   of   park  property  78-19 

COLLECTION  AGENCY 

Assignment   of  delinquent  accounts    procedure  78-96 

COLLECTIVE   BARGAINING  RATE    OF   PAY 

Street  cleaner  salary   rights  78-89 

COMMISSION   ON  AGING 

Conflict   of    interest — commissioner  employee 

of  contracting  party  78-85 

COMMISSIONS 

see   also 

BC^RDS  AND   COMMISSIONS 

COMMITTEES 

"Alternate"   to  supervisor  member  rights  78-87 


COMMUNITY  COLLEGE   DISTRICT 

Board   of  Supervisors    Lack  power  to   review  and 

act   upon  78-26 

COMMUNITY  DEVELOPMENT 

Funds    expended  78-74 

COMMUNITY  DEVELOPMENT  ACT   OF    1974  see 

24  CFR  Part   500  78-74 

and 

42  U.S.C.,    Sees.    5301   thru  5317 

COMPREHENSIVE  EMPLOYMENT  AND   TRAINING  ACT    OF    1973    (CET.^.) 
see 
29   U.S.C.A.,    Sees.    801   et   seq. 

CONFLICT    OF    INTEREST 

Abstension  from  voting  to  avoid   conflict* Charter 

does   not   permit  78-85 

Abstension  from  voting  to  avoid  conflict  of 

interest    is    permitted  by  Fair  Political   Practices 

Act  78-85 

Advisory   role   excluded — Charter  Sec.    8.105(j)  78-62 

Advisory   role    included--Calif .    Government 

Code  Sec.  1090  78-62 

Board  of  Supervisors   GET/?,    funds  78-36 

Boards   and  commissions  78-48 

CETA    contracts  78-36 

see  also  78-48 

CETA    funds  78-36 

see  also  78-48 

Commission  on  aging  employee   of  nonprofit 

corporation  78-85 

Commissions   and  Boards  78-48 

Defined  78-82 

Defined:   "interest"  78-85 

Disqualification  from  decision  making  process  78-62 

Foster  care   program  78-75 

Government    Code  Sec.    1090   prevails   over  provisions 

of  Fair  Political   Practices  Act  78-62 

Interest   need  not  be   financial  78-85 


CONFLICT   OF   INTEREST     (con't) 

Manpov;er  Planning  Council--CETA    contracts   or   funds        78-36 

see   also   78-48 

Nonprofit   status   of  contractor-employer   irrelevant        78-85 

Performing  Arts  Ga rage--Tudor  Engineering  Co.  78-41 

Permit  Appeals   Commissioner  appeal  by  Savings   and 

Loan  of  which  he    is    stockholder,    borrower  and 

loan  applicant  78-82 

Permit  Appeals   Commissioner  real   estate   broker 

for  owner  of  building  78-82 

Position  designated  distinguished   from 

individual  holding   position  78-62 

Stricter  provisions  of  Government  Code  prevail       78-62 

Vote--voter's    personal   financial   interest  78-91 

CONFLICTING   RULES 

PUC,    Calif,    order  controls  when  conflicting 

municipal   ordinance  78-18 

CONSTITUTIONAL  AMENDMENTS 

Supersession  78-81 

CONSTITUTIONAL  RIGHTS 

Public    employees  78-83 

Test   for   limitations  78-83 

CONSTRUCTION   CONTRACTS 

Charter  Sec.    7.202  78-7 

Progress   payments  78-7 

CONTRACT   see  also 
CONTRACTS 

CCNTRACT   see   also 

PRIVATE   CONTRACT 

CONTRACT 

City  services*  Charter  Sec.    8.300-1  78-92 

Services    for  city  at   lower  cost  78-80 

CONTRACTS 

see  also 
BIDS  and 
CONTR/CT 


CONTRACTING    OFFICER 

Charter  Sec.    7.202   permissive  78-7 

CONTRACTORS      BUILDING 

"Qualified   persons"   defined  78-51 

"CONTROL" 

Defined  78-78 

CONTROLLER 

Audit,    Charter  Sec.    3.303  78-73 

Charter  Sec.    8.300-1  78-80 

Contract   out   for  city   services   when  controller 

certifies    less   costly.      Charter  Sec.    8.300-1  78-80 

Performing  Arts   Center.      Satisfied   sufficient 

funds   to  cover  bid   prices  78-40 

COWvAY,    BARBARA,   ACTING  DIRECTOR,    MA.YOR'S   CRIMINAL 
JUSTICE   COUNCIL. A DD33SSEZ 
Youth  Service  Bureau-personnel  authority  78-1 

COUOTY   CLERK 

Budget  procedure  ex  officio  Clerk  of  Superior 
Court  78-5 

see  also  78-8 

Clerk  of  Superior  Court  ex  officio  78-5 

see  also  78-8 

Office  subject  to  control  of  CA 0  78-5 

Preparation  and  submission  of  budget  estimate 
as  ex  officio  clerk  of  Superior  Court  78-8 

see  also  78-5 

Superior  Court  budget  procedure  78-5 

see  also  78-8 

Superior  Court  Clerk  ex  officio  78-5 

see  also  78-8 

CRIMINAL   JUSTICE   COUNCIL 

Controlled  by  state  administrative   regulations  78-87 

Personnel  authority  78-1 

DANCE 

Moratorium  ordinance  No.    558-77  78-15 

DANCE   HALL 

Moratorium  ordinance  No.    558-77  78-15 


i 


DANCE   HALL    (con't) 

Permit  Procedure  78-15 

DAVID     EDWARD  L. ,   ACTING   PORT  DIRECTOR,   ADDRESSEE 

Computation  of   percentage   rent   for  Port   tenants  78-20 

DECLARATION   OF   POLICY 

Legal  effect  78-84 

DEFINITION 

"Appointment"  78-91 

";^ppraisal"  78-73 

"Board"  78-60 

"Conflict   of    interest"  78-82 

Conflict   of   "interest"  78-85 

"Control"  78-78 

"Election"  78-91 

"Emergency"  78-77 

"Interest,"   conflict   of  78-85 

"Interurban  bus"  78-18 

"Machinery"  78-66 

"Majority"  78-91 

"Non-partisan"  78-22 

"Passenger  stage"  78-18 

"Passenger  stage   corporation"  78-18 

"Project"  78-71 

"Qualified  persons"    (building  construction 

contractors)  78-51 

"Salary"  78-77 

"Special"  78-20 

"Supervise"  78-78 

"Temporary  assignment"  78-10 

"Wage   or  salary"  78-77 


DEFINITION    (con't) 

"Waiver"  78-57 

DELEGATION   OF  POUTERS 

Judicial   functions  78-60 

Ministerial   functions  78-60 

Public   agencies   and   officers  78-59 

DELINQUENT  ACCOWJTS 

Assigninent   to   private   collection  agency--procedure        78-96 

DELINQUENT   REVENUE   COLLECTias,    BUREAU  OF 

Assignment   of   delinquent  accounts    for 

collection  procedure  78-96 

DELINQUENCY   PREVENTION  COMMISSION 

Charter  Sec.    8.103   inapplicable 

Charter  Sec.    8. 300(a)(6)    inapplicable 

Non-salaried   office 

DEPARTMENT  HEAD 

Assignment  authority 

Discretion   re   personnel 

Discretion   re    personnel--limitations 

Discretion  to  assign  duties   and   transfer   personnel 

Personnel   pov;ers 

DEPRECIATION 

Utility   properties 

DISCOTHEQUE 

Moratorium  ordinance  No.    558-77 

DISCRETIONARY   Pa^ERS 

Cannot  be    delegated  absent   statutory  authorization        78-59 

see  also  78-60 

DISCIPLINARY   PROCEEDINGS 

Charter  Sec.    8.341  78-79 

Hearing   officer  scope   of  authority.  Charter 

Sec.    8.341  78-79 

DISMISSAL 
see 

EMPLOYEE   DISMISSAL  and 
EMPLOYEE,    TERMINATION 
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DISTRICT  ADVISORY  COMr-lITTEE 

School   district   property--proposed    Leases   to 

private  groups  78-75A 

DISTRICT  ATTORNEY 

Assignment   of  delinquent   accounts    for  collection 
procedure  78-96 

County  officer.  Calif.    Government  Code   Sec.    24000(a)      78-84 

Duty  to   prosecute  all  violations   of  state 

criminal   laws  78-84 

Not   subject   to   local  control  78-84 

Powers   and   duties  78-84 

DISTRICT   ELECTIONS 

Ranking   of  candidates    in  voting   for  district 

supervisors  78-16 

DOCUMENTARY  TRANSFER  TAX  ACT 
see 
CALIFORNIA    REVENUE  AND   TAXATION   CODE    SEC    11901--  78-31 

DOCUMENTARY   TRANSFER  TAX   ORDINANCE 

Legislative    intention;  uncodified  Sec.    2  78-31 

DOLSON,    LEE    S.,    BC^RD   OF   SUPERVISORS,   ADDRESSEE 

"Alternates"--representation  and  voting   rights  78-87 

DUE   PROCESS 

Absent   protected   property   right--no   right   to 
pre-termination  hearing  78-2 

Absent   protected   property   right   no   right  to 
specification  charges  78-2 

Quasi-judicial  tribunal  proceedings  78-60 

EAGLE   CAFE 

Landmark  designation  not   timely  and  valid  78-21 

ELECTED   OFFICIAL 

Municipal  Election  campaign  contribution  control 
ordinance  application  78-46 

ELECTION 

Choice   of  candidates,    validity  of  ballot   permitting 

a   vote   for  first,    second  and   third  choice  78-16 

"ELECTION" 

Defined  78-91 

General   law  provisions   apply  to  city  and  county 

unless   otherwise    provided   in  Charter    (Charter 

Sec.    9.103)  78-61 


ELECTION    (con't) 

Ranking  of  candidates   system--19L7   to   1923  78-16 

Ranking  of  candidates   validity  of  ballot   permitting     78-16 

ELECTRICAL  CODZ 

invalid:      system  of   permits   to   install   electrical 

wiring  78-51 

Valid  exercise   city's   police   power  78-51 

Valid   system  of   permits   of   inspection  and 

regulation   for  owner--occupied   single-family 

dwellings  78-51 

EMBARCADERO  CENTER 

Off-street   parking   in  Redevelopment  area  78-70 

"EMERGENCY" 

Defined  78-77 

EMERGENCY  PROCLAM^^.TION 

Benefits   of  employment   may  be   granted  78-77 

June  12,  1978  78-77 

October  1978  78-77 

EMPLOYEE 

see   also 

CITY  EMPLOYEE  and 
OFFICER  AND  EMPLOYEE   and 
PUBLIC  EMPLOYEE 

EMPLOYEE 

Civil  Service  Appointee   Supervisors,    Board   of 
power  of  approval 

Civil  Service  Appointee  Supervisors,    Board   of 
power  to   limit   term 

EMPLOYEE,    CIVIL   SERVICE   EMPLOYEE 
"Appointing  officer" 

Class   2302   Orderly 

Conditions   of  employment 

Disciplinary   proceedings   Charter  Sec.    8.341 

Gifts 

Mandatory   fringe  benefits 
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EMPLOYEE,    CIVIL  SERVICE   EMPLOYEE    (con't) 

Merit  award   system  proposed  78-14 

News  media --prohibition  discussion  departmental 
matters 

Rewa  rd 

Salary,    Supervisorial  adjustment,    premium  pay 

Speech   rights    of  employees   to  be  balanced  with 
conflicting   state   interest 

Status    rights   of   permanent   civil   service   employee 

Temporary  assignment 

Termination  procedures 

EMPLOYEE,    CIVIL   SERVICE   EMPLOYEE,    MISCELLANEOUS 
see   also 
MISCELLANEOUS   EMPLOYEES 

Death  benef its--ef fective  date  78-63 

Post-retirement   death  benefit    increase   cannot 

be   limited   to   retirees  78-9 

Sick   leave--cash   payment   for  accumulated. 

Vested   right  78-56 

EMPLOYEE,    CIVIL   SERVICE   EMPLOYEE,    RETIREES 

Post-retirement  death  benefit    increase  cannot 

be    limited  to   retirees  78-9 

EMPLOYEE,    CIVIL   SERVICE   EXEMPT 
see   also 
CIVIL   SERVICE   RANK,    EXEMFf 

Attorney   employed   in  professional  capacity  78-93 

Budget  analyst  78-92 

Law  Library  employees  78-44 

Termination  cannot  be   done   in  violation  of 

constitutional   guarantees  78-93 

Termination  cannot  be   for  exercise   of  constitutional 
rights   absent  compelling   public    interest  78-93 

Termination.      No  procedural   due    process    requirements    78-93 

EMPLOYEE  - -CONTRA  CT 

Service   can  be   practically   performed  at   lower  cost        78-80 


EMPLOYEE --CONTRACT   EMPLOYEE 

Budget  analyst  78-92 

EMPLOYEE,    DISMISSAL 
see   also 
EMPLOYEE,    TERMINATION 

EMPLOYEE  GRIEVANCE   PROCEDURES  78-79 

EMPLOYEE   LICENSE   FEZ    ORE'INANCE 

Tax  on  employees   measured  by  gross   earnings  78-31 

EMPLOYEE,    LIMITED  TENURE 

Examination  cannot  be   restricted  to  78-94 

No   right   or   preference   to   permanent   civil 

service   status.      Charter  Sec.    8.331  78-94 

see  also   76-54 

EMPLOYEE,    NON-CIVIL   SERVICE   EMPLOYEE 

"Appointing   officer"  78-1 

EMPLOYEE,    TEMPORARY 

"Appointing   officer"  78-1 

Entrance   examination  cannot  be   restricted  to  78-94 

No   right   or   preference   to   permanent  civil   service 
status.      Charter  Sec.    8.331  78-94 

see  also  76-54 

EMPLOYEE  TERMINATION 
see  also 
EMPLOYEE  DISMISSAL 

ENGINEER 

Charter  Sec.    7,202   discretionary  application  78-7 

Discretionary  construction  Charter  Sec.    7.202  78-7 

ENTERTA INMENT 

Moratorium  ordinance  No.    558-77  78-15 

ENVIRONMENTAL   IMPACT   REPORT 

Staged     EIR  application  to  airport  expansion  program  78-71 

EQUAL  PAY  FOR  EQUAL  WORP: 

Certification   requirement--prevailing  wage  78-53 

EXEMPT   CIVIL   SERVICE    POSITIONS 

Termination.      No   procedural  due   process   requirements    78-93 
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EXEMPT   EMPLOYEE 
see 
EMPLOYEE,    CIVIL  SERVICE   EXEMPT 

EXPOSITION  AUDITORIUM 
Name   change 

FAIR  POLITICAL   PRACTICES  ACT 
Conflict   of   interest 

FEINSTEIN,    DIANNE,    PRESIDENT,    BQ^RD   OF   SUPERVISORS, 
ADDRESSEE 
Moratorium  Ordinance 

School  District   Budget,    review  by  Board   of 
Supervisors 

School  district  must   submit   proposed   leases   of 

surplus    real   property  to  a   district  advisory 

committee  78-75A 

FERRY   PARK 
see 

M.    JUSTIN  HERl-IAN   PI^ZA 

FIRE   DEPARTMENT   EMPLOYEE 

Death  benefit — effective  date 

Post-retirement  death  benefit   increase   cannot 
be      limited   to  retirees 

Sick  leave--cash   payment   for  accumulated-- 
vested   right 

FIRE  DEPARTMENT  RULE   3804.1 

Sick   leave  cash   payment   for  accumulated — vested 
right 

FIREBQ^-.T   PHOENIX 
Funding 

FIRST  AMENDMENT 

Public   office,    right   to  election  or  appointment 

Public   office,    right  to  seek  protected  by 

Restriction  of   rights    if  compelling   public    interest 

Restriction  of   rights,    narrowly  drawn 

FOSTER  CARE   PROGBAM 

Conflict   of   interest--city  employees   as    foster 

parents  78-75 

FREEDOM  OF   SPEECH 

Distinction  speech  rights   of  public   employee 

and   general  citizen  78-37 
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FREEDOM  OF  SPEECH     (con't) 

Power  of  department  head  to  prohibit  employees 

discussing  department  matters  with  news  media  78-37 

FREITAS      JOSEPH,    JR.,    DISTRICT  ATTORNEY,   ADDRESSEE 

Collection  of  judgments  by   private  firm  78-96 

Marijuana   initiative  78-84 

GAIN,    CHARLES  R. ,    CHIEF  OF   POLICE,  ADDRESSEE 

Buses    interurban--local   regulation  78-18 

Status:      Sergeants   as  Assistant   Inspectors  and 

vice  versa  78-57 

GENERAL  LAWS 

Charters,   Freeholders,    conflict  of   laws  78-2 

Conflict  of   laws,    charters   freeholders  78-2 

GIFT 

Ambulance   crews  78-14 

Not  a  gift   in  violation  of  Art.    XVI,    Sec.    6  of 

the  Constitution  if  serves  a   public   purpose  78-35 

Officer  or  employee  78-14 

Public  agency  conveys  money  or  property  to 

another  public  agency  78-54 

Saint  Francis   Yacht  club   lease  78-54 

GIFT   OF   PUBLIC  FUNDS    (CREATION   OF  ECONOMICALLY 
INTEGRATED  HOUSING) 
California   Constitution,  Art,   XVI,    Sec.    6  78-35 

GOLDEN   GATE  EQUESTRIAN   CENTER 

Permit  Appeal   review  of  denial  of  health  perroit  78-30 

GRANT  SCHOOL   PROPERTY 

Ownership  of   parcels  78-33 

HANDICAPPED 

Access   to   public    accommodations   or  facilities  78-28 

Physical  barriers   to  public  accommodations  78-28 

HEARING  OFFICER 

Disciplinary  procedure.  Charter  Sec.    8.341  78-79 

HEARINGS 

Delegation  of  quasi- judicial  hearings  to  committees      78-60 


HERREN,    JULIUS   E.,    DIRECTOR,   ADMINISTRATION  AND   FINANCE, 
S.F.    PORT   COMMISSION,  ADDRESSEE 
Transfer  of  funds  78-12 

HOMEOWNER'S   PERMITS 

Single-family  dwelling  occupied  by  applicant. 

Electrical  Code   25.5  78-51 

"HOME  RULE" 

California  Constitution  Article  XI,   Sec.    5  78-88 

HOUSING.    PRIVATE   BUT   PUBLICLY  SUPPORTED 

Public   purpose  78-35 

Public   purpose,    low  and  moderate   income  tenants  78-35 

Public   purpose,    present  tenants   regardless   of 

income  78-35 

HUNTERS   POINT  NAVAL  SHIPYARD 

Arrests,   authority  San  Francisco  Police  78-69 

Federal  jurisdiction  exclusive  78-69 

Jurisdiction,   history  of  78-69 

Police  Department  authority  78-69 

HUTCH,    ELLA   HILL,    BC^RD   OF   SUPERVISORS,   ADDRESSEE 

Performing  Arts  Garage    location  78-45 

INCOME,   LOW 

Subdivision  Code,    Sec.    1309  78-35 

INCOME,   MODERATE 

Subdivision  Code,    Sec.    1309  78-35 

"INTEREST,"  CONFLICT  OF 

Defined  78-85 

"INTERURBAN  BUS" 

Defined  78-18 

"JARVIS-GANN" 
see 
PROPOSITION   13,   ELECTION   OF  JUNE    6,    1978 

JOHNSON  V.    CCSF,    SUPERIOR  COURT  NO.    655-687 

Street  cleaner  salary  setting   procedures 

(unreported  court   of  appeals   decision)  78-89 

JOHNSON,    LILLIAN,    SOCIAL   SERVICES   DEPT.,   ADDRESSEE 

Conflict  of   interest,    foster  care   program  78-75 


JUDGMENTAL   POWERS 

Cannot  be  delegated  absent  statutory  authorization       78-59 

see  also  78-60 

JUDGMENTS 

Collection  of  outstanding  by  private  firms  or 

agencies  78-96 

JURISDICTION 

Concurrent  criminal  jurisdiction.   Government 

Code  Sec.    126  78-69 

Federal  jurisdiction  exclusive  78-69 

Hunters   Point  Naval   Shipyard  78-69 

JUSTIN  HERMAN   PLAZA 
see 
M.   JUSTIN  HERMAN  PLAZA  78-4 

KEARNEY,   THOMAS   P.,   REGISTRAR  OF  VOTERS,   ADDRESSEE 

Candidate   lacking  qualifications   for  office  78-38 

Elections   Code,    Sec.    10012,    application  to 

Municipal  Court  Judge  candidates  78-22 

KEESLING,    FRANCIS  W.  ^    SAN  FRANCISCO  CHARTER  OF   1931 

Mayor- -vacancy   in  office  78-91 

Separation  of   powers  78-83 

KOPP,   QUENTIN  L.,    BC^RD  OF  SUPERVISORS,  ADDRESSEE 
Acceptance  of   free  transportation  and 
lodging  by  member  Board  of  Supervisors  78-17 

KOPP,   QUENTIN  L. ,    BOARD  OF   SUPERVISORS,   ADDRESSEE 
City  employee--run  for  and  serve  as  Charter 
Commissioner  78-86 

Conflict  of  Interest  78-36 

Conflict  of  interest.   Manpower  planning  council  78-48 

Contract  for  services  of  City  Budget  Analyst. 

Charter  Sec.    8.300-1  78-92 

Contract  out   for  all  city  services  when 

Controller  certifies   less  costly  78-80 

News  media,    prohibiting  employees   discussing 

departmental  matters  78-37 

Ownership  of  Grant   School   property  and  of 

West  Sunset  Playground  78-33 


KOPP,    QUENTIN  L. ,    BC^RD   OF  SUPERVISORS,   ADDRESSEE    (con't) 
Port  Commission,    termination  of  Port  Director 
at  Executive  Session  78-2 

Proposed  charter  amendment  permitting  vote  for 

three  choices   of  candidates  78-16 

Sick  leave,    cash  pa)Taent   for  accumulated, vested 

right  78-56 

LAKE  MERCED   BCATHOUSE 

Use  by  nonprofit  organizations  and  groups  78-19 

LANDMARKS    PRESERVATION  ADVISORY   BQ^RD 

Designation  after  permits   issued  and  substantial 

work  done  78-21 

LARKIN  HALL 

Name   change  78-6 

LAW  LIBRARY 

Budget  78-44 

Employees — mandatory   fringe  benefits  78-44 

Fee   income — exclusive  control  of  Board  of  Trustees  78-44 

Salary  budget.   Mayor  may  decrease  78-44 

Salary  budget,    supervisors  may  decrease  78-44 

LEASE 

Revenue,  proper  disposition  of  revenue  when 

leased  premises   subject   to  trust  78-54 


Validity  of   lease  between  Recreation  and  Park 

Commission  and   private  club  78-54 

Validity  of   lease  when  property   leased   is   tideland 

and   lessee   is   private   club  78-54 

LEE,    ROBERT   G.,    DEPUTY  DIRECTOR  AND  CHIEF  ENGINEER 
S.F.    INTERNATIONAL  AIRPORT^  ADDRESSEE 
(Airport)   Construction  Contracts   progress 
payments  78-7 

LEGISLATION 

Discretionary  construction  78-7 

Mandatory  construction  78-7 

Permissive  construction  78-7 


LEGISLATION  (con't) 

presumption  of  prospective  operation  78-7 

Prospective  operation  78-7 

Retroactive  operation  78-7 

Retrospective  operation  78-7 

LEGISLATIVE    INTENT 

Construction  of  "May"  78-7 

Determination  78-75A 

"May"  construction  78-7 

LETTER  OF  UNDERSTANDING 
see  also 
MEMORANDUM  OF  UNDERSTANDING 

Stationary  Engineers,   Local  39  and  CCSF  78-10 

LIKE  WORK-LIKE   PAY 

General   laborers  78-89 

Street  cleaners  78-89 

LIQUOR  LICENSES 

Moratorium,    Board  of  Supervisors,    lacks   power 

to  enact  78-27 

LITIGATION 

Settlement,    city  and  county  must  speak  with 

one  voice  78-42 

Settlement   is   not  an  "administrative  or  other 

function"  within  Charter  jurisdiction.   Charter 

Sec.    2.401  78-49 

Supervisors  direct  and  control  conduct  of 
litigation  except  where  Charter  expressly 
provides   otherwise  78-42 

LOCAL  AGENCY  FORMATION  COMMISSION  OF  CCSF 

"Alternate"  members --rights  78-87 

M,    JUSTIN  HERMAN   PLAZA 

Use  by  muni  metro  78-4 

"MACHINERY" 

Defined  78-66 

MAJORITY 

Common  law  rule  78-91 


"MAJORITY"  (con't) 

defined  78-91 

Vote  is  void  if  own  vote  of  member  is  necessary 

to  give  majority  78-91 

>ftNA,   LAWRENCE   S.,    PRESIDING  JUDGE,    SUPERIOR  COURT, 
ADDRESSEE 
Budget   procedure.    Clerk  of  Superior  Court  78-8 

MANPCR^R  PLANNING  COUNCIL 

Conflict  of  Interest  78-36 

see  also  78-48 

Director  of  Office  of  Employment  and  Training 
appointment   procedure  78-3 

Eligibility  of  officer.   Director  of  Chief 
Executive  of  Agency  receiving  CETA    funds   or 
contracts^  to  serve  as  member  thereof  78-36 

see  also  78-48 

Established,    Comprehensive  Employment  and  Training 

Act  of  1973    (29  U.S.C.A.    Sees.    801  et   seq)  78-48 

Federal    law  applies   not   local   law  78-48 

Members   not  officers   of  City  and  County  78-48 

Members   not   subject  to  Charter  Sec.    8.105  78-48 

Membership  restrictions  78-48 

Personnel  authority  78-3 

Reorganization--Resolution  142-78  78-36 

see  also  78-48 

MARIJUANA    INITIATIVE 

Legal  effect   if  approved  78-84 

Proposition  W,   Election  of  Nov.    7,    1978  78-84 

>^STER  PLAN 

Local   legislative  matter,    not   statewide   concern  78-68 

Statewide  concern--lacking  is  a   local   legislative 

matter  78-68 

Transfer  of  transportation  functions   to  new 

Transit  Commission  78-68 

Transporation — transfer  to  new  transit  commission         78-68 


MATTROCCE,    DANIEL,    GENERAL  MANAGER,    RETIREMENT,  ADDRESSEE 

Effective   date   of  Ordinance   raising  death  benefits        78-63 

MAYOR 

Emergency  powers  1^-11 

Emergency  powers.  Mullins  v.   Henderson   (1946) 

75  C.A.    2d   117  78-77 

Lacks  power  budget  review  and  approval,  Superior 
Court  78-5 

see  also  78-8 

Lacks   power  to  direct   use   of  Law  Library  fee   income      78-44 

Limitations,  none   on  powers,    duties   or  respon- 
sibilities  of  acting  Mayor  78-91 

Limitationsw  none   on  powers,    duties   or  respon- 
sibilities  of  Mayor  elected  by  Board  of  Super- 
visors  to   fill  vacancy  78-91 

Power  in  legislative  process,   exercise  of  78-39 

Power  of     appointing  officer  78-1 

Power  of  appointing  officer  78-3 

Power  of  appointing  officer,    limitation  78-88 

Power  of   staff  member  to   sign  proposed   legislation  78-39 

Power  -   personnel  Youth  Service  Bureau  78-1 

Power  to  appoint  Director  of  the  office  of 

Employment  and  Training,   Manpower  Planning  Council        78-3 

Power  to  appoint   successor  to  vacancy   in  elective 

office  78-88 

Power  to  appoint  to  elective  office  Charter 

limitation  78-88 

Power  to  declare  an  emergency  requires   con- 
currence  of  Board  of  Supervisors, Charter 
Sec.    3.100-1  78-77 

Power  to  decrease  salary  budget,    law  library  78-44 

Power  to  fill  vacancy   in  elective  office  78-88 

Power  to  judge  ability  to   perform  duties   of  office        78-88 


78- 

-8 

78- 

-91 

78-91 

78- 

-91 

78- 

-91 

78- 

-74 

78 

-2 

78- 

-2 

MAYOR   (con't) 

Review  and  approval  of  budget  estimate  of  County 
Clerk  in  his  capacity  as  ex  officio  clerk  of  the 
Superior  Court 

Succession  procedures.  Charter  Sec   3.100 

Vacancy   in  off ice--history 

Vacancy   in  office,   Keesling,    Francis  W., 
San  Francisco  Charter  of   1931 

Vacancy   in  office   procedures  to  fill--Charter 
Sec.    3.100 

MAYOR'S   OFFICE   OF  COMMUNITY  DEVELOPMENT 
Funds   expended 

MEETINGS 

Executive   session,    Charter  Sec.    3.500 

Open  and   public,  Charter  Sec.    3.500 

MEMORANDUM  OF  UNDERSTANDING 
see  also 
LETTER  OF  UNDERSTANDING 

MIDTOWN   PARK  APARTMENTS 

Conveyance   to  Midtown  Park  Corp.    for 

private  housing  78-35 

MIDTOWN   PARK  CORPORATION 

Conveyance   of  Midtown  Park  for  private  housing  78-35 

MIGNOLA,    JOSEPH  JR.,  ASSISTANT  DIRECTOR,   PUBLIC  HEALTH, 
ADDRESSEE 
Reward  to  Ambulance  Crews  78-14 

MILK,   HARVEY      BOARD   OF   SUPERVISORS,   ADDRESSEE 

Moratorium  on   liquor   licenses  78-27 

Performing  Arts   Center  construction  start  prior 

to  deposit   of  funds  78-40 

Performing  Arts  Garage.    Conflict  of  Interest  78-41 

RAP— alter  or  terminate  78-74 

MISCELLANEOUS   EMPLOYEES 
see  also 

EMPLOYEES,    CIVIL  SERVICE 
EMPLOYEE,   MISCELLANEOUS 

MOLINARI,    JOHN  L.,    BC^RD   OF   SUPERVISORS,   ADDRESSEE 
Administrative  affairs--non- interference  by 
members   of  Board  of  Supervisors  78-83 


MOLINARI,    JOHN  L.,    BQ^RD   OF   SUPERVISORS,   ADDRESSEE ,  (con*  t) 
Airport  Expansion  Program- -staged  EIR,    CEQA   Guide- 
lines application  78-71 

Preferential  Parking  areas --exempt ion  from  72 

hour  limit  78-65 

Public  Accommodations  Access  Appeals   Board  78-28 

Settlement   litigation  by  Board  of  Supervisors, 

Charter  Sec.    2.401  78-49 

Vote  tabulating  devices   selection  78-43 

MORATORIUM  ORDINANCE  NO.    558-77 

Effect  on  expansion  of  existing  uses  78-15 

Effect  on  transfer  of   permit  78-15 

Prohibiting  approval  of  permits   for  defined 

uses:      Union  Street  area  78-15 

MOSCONE,   GEORGE  R.      l^YOR,   ADDRESSEE 

Charter  Sec.    2.401  78-3 

Conflict  of  interest  78-85 

Name   change  Exposition  auditorium  78-6 

Nurses--increased  emplo3rment  benefits  —  legality  78-77 

Resignation  from  Board  of  Supervisors,    revocation  78-88 

MULLEN,    KEVIN  J.,  ACTING  CHIEF   OF   POLICE,   ADDRESSEE 
Police   officers   secondary  emploionent   record; 
right  to  privacy  78-11 

MULLINS   V.   HENDERSON    (1946)    75   C.A.    2d  117 

Emergency  powers   of  Mayor  78-77 

MUNI  METRO 

Park  property,    use  by  municipal   railway  78-4 

MUNICIPAL  AFFAIR 

Power  to  tax  78-81 

MUNICIPAL  AFFAIRS   POWER 

City  and  County  of  San  Francisco  cannot   regulate 

duties   or  powers   of  District  Attorney   re  Marijuana        78-84 

MUNICIPAL  BOND  ACT   OF   1901 
see 
GOVERNMENT  CODE.    SECS.    43600  to  43638 


MUNICIPAL  COURT 

Application  Municipal  Election  Campaign  Contri- 
bution Control  Ordinance  78-46 

Judge  candidate,    lacking  qualifications   for 

office  78-38 

Judge  candidates,    application  Sec.    10012 

Elections  Code  78-22 

State  court   system  78-46 

MUNICIPAL  ELECTION  CAMPAIGN  CONTRIBUTION  CONTROL 
ORDINANCE   see 

ADMINISTRATIVE  CODE,  ARTICLE    12    (Sees.    16.501 
thru  16.519) 

MUNICIPAL  RAILWAY 
see  also 
MUNI  METRO 

Farebox  revenues,    percentage  of  operating  costs, 
computation  under  Public  Utilities   Code  Sec. 
29142  78-23 

see  also  78-24 

Operating  costs--computation  under  Public 

Utilities   Code     Sec.    29142  78-23 

see  also   78-24 

Operating  costs,    discount   fares   as   fare  box 

revenues  78-24 

Park  property,    use  by  Muni  Metro  78-4 

Sales   tax  revenue  distribution  under  Public   Utilities 
Code  Sec.    29142  78-23 

see  also   78-24 

NAME  CHANGE 

Director  of  Property  78-6 

Exposition  Auditorium  78-6 

Larkin  Hall  78-6 

Polk  Hall  78-6 

Recreation  and  Park  Commission  78-6 

Supervisors,   Board  of  78-6 

NAZI  ORGANIZATIONS 

Use  of  city  Property  78-19 


NEWS   COVERAGE 

Prohibition  employees   discussing  departmental 

matters  78-37 

NOISE    ORDINANCE 
see 
POLICE   CODE  SECS.    2900   thru  2918,  Article   29 

NOISE   ORDINANCE 

Enforcement  78-66 

Natural   forces  acting  upon  a    freestanding,   building 

like   structure   inapplicable  78-66 

Sutro  tower  78-66 

"NON-PARTISAN" 

Defined  78-22 

NORTH  CENTRAL  COAST   REGIONAL  C(M1ISSI0N 

"Alternate"  members --rights  78-87 

NORTHPOINT   PIER  DEVELOPMENT 

City  Planning  Code,    Sec.    1014  application  78-21 

Landmarks  Preservation  Advisory  Board  action 

not  timely  and  valid  78-21 

NOTHENBERG,    RUDY,    OFFICE   OF  MAYOR,   ADDRESSEE 

Treasurer's   authority  to  establish  uniform 

procedures   for  deposit  of  public   funds  78-97 

NURSES 

Employment  benef its--legality  of   increase  78-77 

C^KLAND 

Tax  on  employees,  Weekes  v.  City  of  Oakland         78-31 

OFFICER 

see  also 

OFFICER  AND  EMPLOYEE 

OFFICER  AND  EMPLOYEE 

Power  of  deputy  to  sign  proposed   legislation  on 

behalf  of  principal  78-39 

Power  of  staff  member  to  sign  proposed   legislation 

on  behalf  of  principal  78-39 

Work  schedules  78-88 

OFFICER,   ELECTED 

Application  Municipal  Election  Campaign  Contri- 
bution Control  Ordinance  78-46 

Enumerated,   Charter  Sec.    9.100  78-46 


OFFICERS 

Prohibited  employment  78-85 

Resignation,    revocation  78-88 

Revocation,    resignation  78-88 

OFFICERS,   APPOINTIVE 

Elected  officers  appointed   under  charter  procedure        78-88 

OFFICERS,    ELECTIVE 

Appointment.      Charter  procedure   if  sufficient 

excludes   state    law  78-88 

OFFICERS   FOR  JUSTICE 

Settlement  of   litigation^approval  of  Civil 

Service  Commission  not   necessary  78-42 

OFFICIAL  MISCONDUCT 

Supervisors--non-interference    in  Administrative 
affairs--violation  Charter  Sec.    2.401  78-83 

OKAMOTO,    RAI   Y. ,    DIRECTOR,    DEPARTMENT    OF  CITY  PLANNING, 
ADDRESSEE 

Transportation  master  plan   functions--transfer 
from  City  Planning  to  Transit  Commission  78-68 

OLYMPIC   CLUB 

Public   entry  onto   land   leased   from  Water  Dept.  78-50 

OLYMPIC  SAVINGS  AND  LOAN 

Permit  Appeals   Commissioner   is   stock  holder, 

borrower  and   loan  applicant.      Conflict  of   interest        78-82 

ORDINANCE 

Effective   date  78-63 

ORDINANCE,    MUNICIPAL 

PUC,    Calif,    order  controls  when  conflicting 

municipal  ordinance  '  78-18 

ORDINANCE  MUNICIPAL  ELECTION   CAMPAIGN   CONTRIBUTION 
CONTROL   ORDINANCE      114-76 
(Administrative  Code,   Article    12)  78-46 

PANAMA -PACIFIC   INTERNATIONAL  EXPOSITION   COMPANY 

Exposition  Auditorium  history  78-6 

PARK  FACILITIES 

Rental  to  private   nonprofit  organizations  78-18 

PARK  PROPERTY 

Jurisdiction  to  review  revocation  of  permit 

allowing  operation  of  horse   stable  78-30 

Lease  by   private  club  78-54 


PARK  PROPERTY    (con't) 

Nazi  organizations   rental  78-19 

Private   use  78-19 

Rental   on  casual   or  occasional  basis  78-19 

Rental   to  private   nonprofit  organizations  78-19 

Revenue   received   for   private   lease  78-54 

Use  by  city.  Charter  Sec.    3.552  78-4 

Use  by  Municipal  Railway  78-4 

Use  by   third   party.  Charter  Sec.    7.403  78-4 

Use   not   inconsistent  with   park  purposes  78-4 

Use,    subsurface  78-4 

Use,    surface  78-4 

PARKING 

Off-street   parking   in  Redevelopment  area  78-80 

PARKING  AUTHORITY 

Created--Parking  Law  of   1949  as  amended  and  S.F. 

Administrative  Code,    Chap.    17  78-41 

Established   under  Parking  Law  of   1949  78-72 

Performing  Arts  Garage,   Engineering  services 

agreement  with  Tudor  Engineering  Co.  78-41 

PARKING  LAW   OF    1949   see 

STREETS  AND  HIGHWAYS   CODE,    SECS,    32500  THRU  32957  78-41 

see  also  78-72 

"PASSENGER  STAGE" 

Defined  78-18 

"PASSENGER  STAGE  CORPORATION" 

Defined  78-18 

PASSENGER  STAGE   CORPORATIONS 

Local   regulation  78-18 

PEACE   OFFICER  STANDARDS  AND  TRAINING 

Probation  officers   training   required  78-90 

PEACE    OFFICERS 

Probation  officer   is    for  certain  activities  78-90 


PEDESTRIAN  M^LL 

Procedure   for  conversion  of  public   streets  78-29 

PEDESTRIAN  MALL  LAW   OF   1960 

see   STREETS  AND  HIGHWAYS   CODE,    SECS .    11000-11806  78-29 

PEDESTRIAN   MALL   PLAN 

Compensation  to  abutting   property  owner  78-29 

PERFORMING  ARTS    CENTER 

Agreement   to  proceed  with  construction--  78-40 

Concert  HalI--obligation  to  continue   funding  78-67 

Conflict  of  interest — Tudor  Engineering  Co. — 

Garage   project  78-41 

Construction  contract--no  basis   for  unilateral 

cancellation  78-67 

Construction  start  prior  to  deposit  of  funds  78-40 

Contract   to  continue  funding  78-67 

Garage   project-site   specified   in  agreement  78-45 

Garage   project-Tudor  Engineering  Co.    Conflict 

of  Interest  78-41 

Ordinance  547-77  78-40 

see  also  78-45 

PERMIT  APPEALS,    BOARD   OF 

Jurisdiction.      Exceeded  jurisdiction   in  ordering 

issuance  home   owner's    permit   to  owner  of  two 

family  dwelling  78-51 

No.    6569  78-51 

No.    8087  78-51 

No.    8098  78-51 

No.    8335  78-82 

No.    8336  78-82 

No.    8377  78-82 

969  Wisconsin  St.  78-51 

Power  of  discretionary   review  78-15 

Power  to   review  health  permits    involving  park 

property  78-30 


PERMIT  APPEALS,    BC^RD   OF    (con't) 

Powers  and  duties   Charter  Sec.    3.651  78-28 

3033-3035  Judah  Street  78-51 

PIER  39 
see 
NORTHPOINT  PIER  DEVELOPMENT  78-21 

PLACE    OF   ENTERTAINMENT 

Permit   procedure  78-15 

PLANNING  AND  ZONING  LAW 

Charter  city — applies   only  to   extent  that  adopted 

by  Charter  or  Ordinance  78-68 

POLICE   COMMISSION 

Memorandum  of  understanding  78-11 

Personnel   records    privacy  78-11 

POLICE   DEPARTMENT 

General  Order  No.    9   dated  Feb.    9,    1976  78-11 

Memorandum  of  Understanding,    1971,    Sec.    28  78-11 

Memorandum  of  understanding,    1974  78-11 

Noise   ordinance  enforcement.    Vehicles   and 

general   noise   regulations  78-66 

Personnel   records   privacy  78-11 

Police  officer's  Bill  of  Rights— Sec.    2,    1974 

Memorandum  of  understanding  78-11 

POLICE   DEPARTMENT  EMPLOYEE 

Appointments — discretion  of  Chief  of  Police  78-57 

Assignment  of  duties — discretion  of  Chief  of  Police     78-57 

Bureau  of   Inspectors  78-57 

Civil  Service   ranks  78-57 

Death  benef it--effective  date  78-63 

Dual   rank  holding  78-57 

Exempt  civil   service   ranks  78-57 

Personnel   records,    privacy  78-11 

Post      retirement  death  benefit   increase  cannot 

be   limited  to   retirees  78-9 


POLICE   DEPARTMENT  EMPLOYEE    (con't) 

Probation  78-57 

Secondary  Employment   records  78-11 

Seniority  78-57 

Sick  leave — cash  payment   for  accumulated. 

vested   right  78-56 

POLICE   DEPARTMENT  RULE   5.41.1 

Sick  leave--cash  payment   for  accumulated. 

vested  right  78-56 

POLICE    OFFICERS 

Hunters   Point  Naval  Shipyard--authority  to 

make  arrests  78-69 

POLITICAL  ACTIVITIES 

Public  employees,    criteria   for   restrictions  78-83 

POLITICAL  REFORM  ACT   OF   1974 
see 
GOVERNMENT  CODE  SEC.    81000   et   seq,  78-41 

POLK  HALL 

Name  change  78-6 

PORT  COMMISSION 

Action  taken  at  meeting  held   in  violation 

Charter  Sec.  3.500  is  void  78-2 

Capital   funds   transferred  to  operating   fund  78-12 

Executive  session  action  void   if   in  violation 

Charter  Sec.    3.500  78-2 

Executive  session--termination  employment  void 

when  public  meeting  requested  78-2 

Executive  session  termination  Port  Director 

void  when  public  meeting  requested  78-2 

Fire   protection  services   funding  78-47 

Fireboat   Phoenix,    funding  78-47 

Power  of  exclusive  jurisdiction  over  maritime 

activities  at  Port  78-25 

Power  of  exclusive  jurisdiction  over  use   of 

waterfront   properties  78-25 

Power  to  approve  compromise,    settlement  or 

dismissal  of   litigation  78-42 


PORT  COMMISSION    (con't) 

Powers  and  duties   Charter  Sec.    3.581  78-25 

Restaurant  tenants  computation  of  percentage    rent  78-20 

Special  meeting   for  termination  Port  Director, 

procedure  78-2 

Transfer  of  funds  78-12 

PORT   COMMISSION   LEASES 

Computation  of  percentage   rent   for  restaurant 

tenants  78-20 

"Special    item"   provision  78-20 

PORT   COMMISSION  TENANTS 

Computation  of  percentage   rent   for  restaurant 

tenants  78-20 

PORT   DIRECTOR 

Serves  at   pleasure   of  Port  Commission  Charter 

Sec.    3.581(8)  78-2 

Termination  Executive  Session  78-2 

Termination--procedure  78-2 

P.O.S.T.    TRAINING 

Probation  oJEficers   required  to  have  78-90 

PREEMPTION 

see  also 

STATE   PREEMPTION 

Charter  amendment   process  78-86 
PREEMPTION   DOCTRINE 

Analysis  78-43 

Language   of   statutes  78-51 

Legislative  scheme,    purpose  and  scope  78-51 

PREFERENTIAL   PARKING 
see  also 
RESIDENTIAL   PERMIT   PARKING 

PREFERENTIAL  PARKING  AREAS 

Exemption  from  72  hour  parking   limit  78-65 

PREFERENTIAL   PARKING   PERMIT 

Vehicle  with  permit  exempt   from  72  hour  parking 

limit  78-65 

PREVAILING   RATE 

Street   cleaner  salary   rights  78-89 


PREVAILING  WAGE 

Various  job   requirements  to  be  considered  78-53 

PRINTING 

Contracts   for  city  printing   restricted  to   firms 
performing  work   in  San  Francisco  78-55 

PRINTING  CONTRACTS 

Limited  to   firms  actually   performing  work   in 

San  Francisco  78-55 


PRIVACY 

Constitutional  right 

Personnel  records 


78-11 
78-11 


PRIVATE   COLLECTION  AGENCY 

Assignment  of  delinquent  accounts   procedure 

PRIVATE   CONTRACT 
see  also 
CONTRACT 

City  services   Charter  Sec.    8.300-1 

Services    for  city  at   lower  cost 

PROBATION   OFFICERS 

P.O.S.T.    training   required 

PROCLAMATION    OF  EMERGENCY 
June  12,    1978 

October  1978 

PROGRESS    PAYMENTS 

Construction  contracts 

"PROJECT" 

Defined 


78-96 


78-92 
78-80 

78-90 

78-77 
78-77 

78-77 

78-7 

78-71 


PROPERTY  TAX 
see  also 
AD  VALOREM  PROPERTY  TAX   RATE 

PROPOSITION- -DECLARATION   OF   POLICY 
Legal   effect 

PROPOSITION   "L" 

Election  of  June   6,    1978 

PROPOSITION   'V  ELECTION   OF  NOV.    7,    1978 

Marijuana    initiative    legal  effect  of  passage 


78-84 
78-61 
78-84 


PROPOSITION   13,   ELECTION   OF  JUNE    6,    1978  78-77 

Constitutionality — Amador  Valley  Joint  Union 
High  School  District  v.    State   Board  of  Equalization 
(SF   23849  22     C   3d      208 

Property  tax   rates  78-81 

School   property  surplus  by  Prop.    13   reductions  78-75A 

PUBLIC  ACCOMMODATIONS  ACCESS  APPEALS    BC^RD 

Established.     Administrative   Code   Sees.    5.92-9.94  78-28 

Purpose  78-28 

PUBLIC  EMPLOYEE 
see  also 

CITY  EMPLOYEE  and 
EMPLOYEE 

Speech   rights   to  be  balanced  with  conflicting 

state   interest  78-37 

Termination  of  one  who   serves  at   pleasure  of 

appointing  officer  78-93 

PUBLIC  EMPLOYEES 

Constitutional   rights  78-83 

Constitutional   rights --infringements  78-83 

Constitutional   rights --limitations  78-83 

Constitutional  rights— waiver  78-83 

PUBLIC   FUNDS 

Deposit   is  a  matter  of  statewide  concern  78-52 

PUBLIC  HEALTH  DEPARTMENT 

Ambulance  crews,    reward  or  gift  78-14 

Permits    involving   park  property,    review  by 

permit  appeals  78-30 

PUBLIC  HEALTH  DEPARTMENT--S.F.    GENERAL  HOSPITAL 

Staff  shortage — registered  nurses  78-77 

PUBLIC  HEALTH,    DIRECTOR     ADDRESSEE 

Noise  ordinance  enforcement--moveable  or  fixed 

source   of  noise  and  waste  disposal  services  78-66 

PUBLIC    INTEREST 

Bidding  procedure  78-55 

Competitive  bidding  78-55 


PUBLIC   OFFICE 

First  Amendment   protects    right   to  seek  78-86 

PUBLIC   OFFICERS 

Resignation  once  effective  may  not  be   revoked  78-88 

Resignation — revocation  78-88 

PUBLIC   PURPOSE 

California   Constitution  Article   XVI  Sec.    6  78-54 

Finding  of   public    purpose   in  connection  vjith 

publicly  supported   private  housing   for   low  and 

moderate   income   persons.  78-35 

Private    lease  of   park  property  78-54 

Supervisors,    Board   of,    to  determine  what 

constitutes   public   purpose    (housing)  78-35 

PUBLIC   RECORDS 

Right   to   inspect  78-11 

PUBLIC  UTILITIES 
see  also 
PUBLIC   UTILITY 

Depreciation  78-73 

Property  appraisal  78-73 


PUBLIC   UTILITIES    COMMISSION,    CALIFORNIA 


(Succeeded  Railroad  Commission*  Constitutional 
Amendment    1946) 


Legislative   regulation  of  public   utilities  78-18 

Order  prevails   over  any  conflicting  municipal 

ordinance  78-18 

Power  to  approve   compromise  settlement  or 

dismissal  of   litigation  78-42 

PUBLIC   UTILITIES    COMMISSION,    SAN   FRANCISCO 

Lease   of  Water  Dept.    land  allows   exclusive 

possession  and  use   for  private  entity  78-50 

Power  to   lease  Water  Dept.    lands.    Charter  Sec. 

7.402(b)  78-50 

Power  to  set  amount   of   reasonable  annual  depreciation 
for  each  utility  78-73 


PUBLIC   UTILITIES   COMMISSION,    SAN  FRANCISCO   (con't) 
Power  to  settle   litigation  without  Board  of 
Supervisors  approval  78-42 

PUBLIC  UTILITY 
see  also 
PUBLIC  UTILITIES 

PUBLIC  WORKS  J    DEPARTMENT   OF 

Pedestrian  Mall— responsibility  for  upkeep  78-29 

Permit  Appeals   exceeded  jurisdiction.      Public 

Works   not   legally   required   to   issue   permit  78-51 

PUBLIC  WORKS,    DEPT.    OF   BUREAU   OF   BUILDING   INSPECTION 

Appellate    (procedure)  78-28 

PUBLIC  WORKS,    DIRECTOR 

Noise   ordinance   enforcement- -const ruction  operations   78-66 

PURCHASER  OF   SUPPLIES 

Bidding   procedure  78-55 

Printing  contract   restriction  to  firms   performing 

work  in  San  Francisco  78-55 

"QUALIFIED  PERSONS" 

Defined    (Building  construction--contractors)  78-51 

QUORUM 

Boards  and  commissions   Charter  Sec.    3.500  78-91 

Supervisors  Charter  Sec,    3.500  78-91 

RAILROAD  COMMISSION  RENAMED   PUBLIC  UTILITIES   COMMISSION 
CONSTITUTIONAL  AMENDMENT,    1946  * 

RALPH  M.    BROWN  ACT 
see 
GOVERNMENT  CODE   SEC.    54950-54960  78-2 

Charter  Sec.    3.500— substantially   identical  78-2 

Exceptions  78-2 


RAP 


see 

HEALTH  AND  SAFETY  CODE,    SECS.    37910  thru  37964   see 

S.F.  ADMINISTRATIVE  CODE,    CHAPTER  32 

Alteration  or  termination  of   program  78-74 

Establishment  78-74 

Termination  or  alteration  of  program  78-74 


RECREATION  AND   PARK  COMMISSION 

Discretion  re  use  of  park  property  78-A 

Park  property--use  consistent  with  park  purposes -- 
discretionary  decision  78-4 

Permit  Appeals   Board   review  of  permits   involving 

park  property  78-30 

Policy   re   private   clubs  78-54 

Power  to  allow  use  of   park  property  78-4 

Power  to   lease  property  to  private   yacht   club  78-54 

Private   lease   of  Park   land  only  for  public 

recreational   purposes.      Charter  Sec.    3.552  78-50 

RECREATION  AND   PARK  DEPARTMENT 

Lacks   power  to   evaluate  membership  policies   or 

beliefs   of  members,    rental  of   park  property  78-19 

Rental   park  facilities   to   private  nonprofit 

organizations  78-19 

REDEVELOPMENT  AGENCY 

Creation  M.   Justin  Herman  Plaza  78-4 

REDEVELOPMENT  AREA 

Zoning  ordinance  application  78-70 

REDEVELOPMENT   COMMISSION 

Yerba   Buena   Center  Art  Adornment  Program  78-78 

REDEVELOPMENT   PLAN 

Conflict   state   law  and  zoning  ordinances  78-70 

REGISTRAR  OF  VOTERS 

Candidate   lacking  qualifications   for  office-- 

action  required  78-38 

Duty  to  ensure  state  election   laws   complied  with  78-38 

Ministerial  officer  78-38 

RESIDENCE 

Preferential   parking  permit — vehicle  with  permit 

exempt   from  72  hour  parking   limit  78-65 

RESIDENTIAL   PERMIT   PARKING 
see  also 
PREFERENTIAL   PARKING 


RESIDENTIAL  REHABILITATION  ASSISTANCE   PROGRAM 
see 
RAP 

Adopted   pursuant  to  Marks-Foran  Residential 
Rehabilitation  Act  of   1973 

RESIGNATION 

Municipal  officers  78-88 

Procedure  78-88 

RESOLUTION  NO.    142-78,   FILE  NO.    285-77-1,   APPROVED 

MARCH   10,    1978     (MANPOWER  PLANNING  COUNCIL)  78-36 

see  also  78-48 

RESTAURANT 

Moratorium  ordinance  No.    558-77  78-15 

RETIREMENT  SYSTEM 

Benefits,  post-retirement  cannot  be  limited  to 

retirees  78-9 

Death  benefit -effective  date  78-63 

Death  benefit  increase  cannot  limit  applicability    78-9 

Fire  Dept.  Employees  benefit  increase  post- 
retirement  cannot  be  limited  to  retirees  78-9 

Miscellaneous  employees  benefit  increase  post- 
retirement  cannot  be  limited  to  retirees  78-9 

Police  Dept.  employees  benefit  increase  post- 
retirement  cannot  be  limited  to  retirees  78-9 

Post-retirement  death  benefit  increase  cannot  be 

limited  to  retirees  78-9 

REWARD 

Ambulance  crews  78-14 

Officer  or  employee  78-14 

RIVERA  J    RAY 

Disciplinary   proceedings  78-79 

SAINT  FRANCIS   YACHT  CLUB 

Lease  between  the  S.F.   Recreation  and  Park 

Commission  and  Club  78-54 

"SALARY" 

Defined  78-77 


SALARY  SCHEDULE 

Supervisorial  adjustment  78-10 

SALARY  SETTING  PROCEDURES 

Street  cleaners  78-89 

SALARY  STANDARDIZATION   ORDINANCE    1977-78 

Holiday  pay  78-77 

SALARY,    SUPERVISORIAL  ADJUSTMENT,    ELIGIBILITY  78-10 

SAN   FRANCISCO  BAY   CONSERVATION  AND   DEVELOPMENT   COMMISSION 

"Alternate"  members  —  rights  78-87 

S.F.    GENERAL  HOSPITAL 

Staff  shortage  78-77 

S.F.   HOUSING  COALITION 

Ordinance   proposed   for  tax  on  short   term 

speculative  profits  78-31 

S.F.    UNIFIED   SCHOOL  DISTRICT 
see 
SCHOOL   DISTRICT 

S.F.O.   AIRPORTER,    INC. 

Passenger  stage  corporation  78-18 

SCANLON,   THOMAS   C,    TREASURER,  ADDRESSEE 

B.esolation  of  Board   of  Supervisors    re   investments 

in  businesses   doing  business    in  South  Africa  78-52 

SCHOOL  BONDS 

Funds    realized   from  sale   are  city  funds  and  Board 

of  Supervisors   has   control  over  appropriations  78-33 

SCHOOL  DISTRICT 

District  advisory  committee  78-75A 

Surplus   property   leases   to   private  groups- - 

district  advisory  committee  78-75A 

Surplus    property — legislative   intent  to   involve 

community   in  disposition  78-75A 

SCHOOL   DISTRICT   BUDGET 

Board  of  Supervisors   lack  control  78-33 

Board  of  Supervisors   lack  power  to  review  and 

act  upon  78-26 

Procedures  78-26 

Statutes  78-26 


SCHOOL   PROPERTY 

Acquired  by  Outside  Lands   Ordinance   is   property 

of  school  district  78-34 

Acquired  with  school  district  property  and   funds 

remains   school   property  78-34 

Acquisition  78-33 

see  also  78-34 

City   is  mere   passive   trustee  78-33 

see  also   78-34 

Conveyance  78-33 

see  also   78-34 

Legal   title    in  City  and  County  without  any  power 
or  control   in  management  78-33 

see  also  78-34 

School   Bond   funds   purchased,    Board  of  Supervisors 

has   control  over  appropriations  78-33 

Title  78-33 

see  also  78-34 

Title  vested   in  School  District — Board  of  Super- 
visors has  no  control  over  school  district  funds  78-33 

SCHOOL   SYSTEM 

A  matter  of  state  supervision  78-26 

SCOTT,    DAVID  R.,    COMMISSIONER,    BC^RD   OF  PERMIT  APPEALS, 
ADDRESSEE 
Conflict  of  interest  78-82 

SENATE  BILL 

154   (1978)  78-81 

154   (1978)   Surplus   state  funds.    Condition  of  receipt  78-77 

2212   (1978)  78-81 

2212    (1978)    Surplus  State  funds.    Condition  of 

receipt  78-77 

SEPARATION 
see 

EMPLOYEE,   DISMISSAL  and 
EMPLOYEE,    TERMINATION 

SEPARATION  OF   POWERS 
see  also 

ADMINISTRATIVE  AFFAIRS 
NON-INTERFERENCE   IN  ADMINISTRATIVE  MATTERS 


SEPARATION   OF  POWERS    (con't)  78-3 

Charter  of   1931  see  also  78-83 

Charter  Sec.    2.401  78-83 

Keesling,    Francis  W. ,    S.F.   Charter  of  1931  78-83 

SERVICES 

Contract  out  78-80 

SHERIFF 

Cannot  delegate  power  of  suspension  to  undersheriff  78-59 

SICK  LEAVE 

Cash  payment   for  accumulated,  vested   right  78-56 

Vested  right  78-56 

SIGGINS,    PHILIP  J.,   EXECUTIVE  DIRECTOR,    PERMIT  APPEALS, 
ADDRESSEE 

Board  of  Permit  Appeals   review  of  health  permits 
involving   park  property  78-30 

SIGNATURE 

Staff  member  on  behalf  of  principal  officer  78-39 

SILVER,    CAROL   RUTH      BmRD   OF   SUPERVISORS,   ADDRESSEE 
Qua  si- judicial   public  hearings -de  legation  to 
committees  78-60 

Supervisors  may  approve  settlement  of   litigation 

of  Civil  Service  matter  without  approval   of 

Civil  Service  Commission  78-42 

SILVERMAN,    MERVYN   F.,    DIRECTOR,    HEALTH   CARE   SERVICES, 
ADDRESSEE 

Disciplinary  proceedings   Charter  Sec.    8.341 
authority  of  hearing  officer  78-79 

Sutro  TV  Tower — Noise  ordinance  78-66 

SNIPPER,    MARTIN,    DIRECTOR,    S.F.   ART   COMMISSION,   ADDRESSEE 
Administrative  Code,    Sec.    3.13  application  to 
Warren  Simmons   project  78-13 

SOCIAL  SERVICES      DEPT   OF 

Conflict  of   interest — foster  care  program 

Foster  care   program,    conflict  of   interest 

SOUTH  AFRICA 

Supervisors   resolution  re  deposit   public   funds 

"SPECIAL" 

Defined 
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78- 
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STATE    (CEQA)   EIR  GUIDELINES   SEC.    15069.5 

Airport  expansion  program  non-application  of 

staged  EIR  78-71 

STATE   CONTRACTORS'    LICENSE  LAW 
see 
Business  and  Professions  Code  Sec.    7000  et   seq.  78-51 

STATE   PREEMPTION 
see  also 
PREEMPTION 

Marijuana 

Test   for 

STATIONARY  ENGINEERS,    LOCAL  39 
Letter  of  understanding 

STEELE,    R.    SPENCER,    ZONING  ADMINISTRATOR,  ADDRESSEE 
City  Planning  Code,    Sec.    1014 

Redevelopment  area--applicability  of  zoning 
ordinance 


STERN  GROVE 

Use  by  nonprofit   organizations  and  groups  78-19 

STREET  AREAS 

Title   in  city  by  Outside  Lands   ordinance  78-33 

STREET   CLEANER  SALARY  CASE 

Johnson  v.    CCSF  Superior  Court  No.    655-687 

(Unreported  Court  of  Appeals   decision)  78-89 

STREET   VACATION 
see 

STREET  VACATION  ACT  OF   1941 
(STREET  AND  HIGHWAY  CODE   SECS    8300  THRU  8374) 

STREETS 

Pedestrian  malls,    procedure   for  conversion  78-29 

SULLIVAN,    RAYMOND   R.  ,    OFFICE    OF  MAYOR,   ADDRESSEE 

Law  Library  Budget  Reduction  78-44 

SUNSET   COMMUNITY  CENTER 

Ownership  of  parcels  78-33 


I 


SUPERIOR  COURT 

Application  Municipal  Election  Campaign  Contribution 
Control  Ordinance  78-46 

Duties   of  Clerk  of  Court  78-5 

see  also   78-8 

Law   library  funding   level  78-44 

Power  to  direct  county  clerk,   as   ex  officio  clerk 
of  Superior  Court,    to  submit  budget  estimates 
directly  to  Board  of  Supervisors  78-5 

see  also  78-8 

State  court  system  78-46 

SUPERIOR  COURT  CLERK 

County  Clerk  is,  ex  officio  78-5 

see  also  78-8 

Duties.      Government  Code  Sees.    69841-69846  78-5 

see  also  78-8 

SUPERIOR  COURT  CLERK  BUDGET 

Board  of  Supervisors  to  receive  directly  78-5 

see  also  78-8 

Chief  Administrative  Officer  removed  from  Charter 
mandated  budget  review  and  approval  78-5 

see  also  78-8 

Mayor  removed   from  Charter --mandated  budget 
review  and  approval  78-5 

see  also  78-8 

Procedure  78-5 

see  also  78-8 

SUPERIOR  COURT   ORDER  DEPARTMENT    1,    DATED  JAN.    16,    1978 

"In  re   the  county  clerk"  Superior  Court   Budget  78-5 

SUPERSESSION 

Charter  city  powers   supersede  conflicting  charter 

county   powers  78-16 

Charter  county  powers   superseded  by  Charter 

city   powers   if  conflict  78-16 

"SUPERVISE" 

Defined  78-78 

SUPERVISORIAL  SALARY  ADJUSTMENT 

Eligibility  78-10 


SUPERVISORS,    BC^RD   OF 

Administrative  affairs,    non-interference  78-3 

see  also  78-49 

Administrative  affairs--non- interference  as  a  body        78-83 

Administrative  affairs — non-interference  by 

individual  members  78-83 

Administrative  ordinances   not  subject  to 

referendum  78-63 

Administrative   power  distinguished   legislative 

power  78-63 

"Alternates"   to  Supervisors   serving  on  boards   and 
commissions  and  committees  78-87 

Appointees — conflict  of  interest  78-85 

Approval  discretionary  rather  than  ministerial 

Charter  Sec.    8.300-1  78-80 

Approval   for  private   contracting   for  city  service-- 
discretionary  78-80 

Assignment   of  delinquent  accounts   for  collection 
procedure  78-96 

Authority  limited  by  Charter  or  Constitution  78-25 

Authority   limited  by  Constitution  or  Charter  78-25 

"Board"  means   entire   Board  of  Supervisors, 

sitting  as  a   committee  of  whole  78-60 

Bound   to  follow  recommendation  of  committee 

hearing  appeal  78-60 

Budget  analyst   subject  to  78-92 

Budget   procedure,    Superior  Court  78-5 

see  also  78-8 

CETA   contracts --Board  of  Supervisors   conflict 

of   interest  78-36 

CETA   contracts — Board  of  Supervisors    lack  control  78-36 

Conflict  of   interest--appointees  78-85 

Conflict  of  interest--Supervisor  serves  on 

agency   receiving  CETA    funds   or  contracts  78-36 

Contract  out   for  city  services — discretionary 

approval  78-80 


SUPERVISORS,    BOARD  OF    (con't) 

Duty  to  enact  ordinance   following  approval  of 

declaration  of  policy  78-84 

Duty  to  hear  appeals   from  administrative  decisions        78-60 

Duty  to  provide  suitable  support   for  court 

operations  78-8 

Duty  to  settle   litigation* Charter  Sec.    1.102  78-42 

see  also  78-49 

Effective   date  of  ordinance  78-63 

Election-ranking  of  candidates    in  voting   for 

district   supervisors  78-16 

Eligibility  for  appointment  as   Supervisor  78-88 

Emergency  powers   of  Mayor--concurrence  of  Board  of 
Supervisors.    Charter  Sec.    3.100-1  78-77 

Gift,   acceptance  by  Supervisor  78-17 

Lack  authority  to  approve   personnel  appointment. 

Charter  Sec.    8.300  78-3 

Lack  jurisdiction  over  maritime  activities  at   Port        78-25 

Lack  jurisdiction  over  use   of  waterfront   properties      78-25 

Lack  power  to  delegate  hearing   function  absent 

code  amendments  78-60 

Lack  power  to  direct  use   of  Law  Library   fee   income        78-44 

Lack  power  to  enact  moratorium  on  liquor  licenses  78-27 

Lack  power  to  review  and  act   upon  Community 

College  District  budget  78-26 

Lack  power  to  review  and  act   upon  School  District 

budget  78-26 

Legislative   power  distinguished  administrative 

power  78-63 

Litigation  settlement  not  restricted  by  Charter 

Sec.    2.401  78-49 

Member  appearing  before  boards  and  commissions 

as   private   individual  78-83 

Member  may  accept   free   trip     to  Taiwan  78-17 

Ordinance,    effective  date  78-63 


SUPERVISORS,    BQ^RD   OF    (con't) 

Part-time  position  78-88 

Performing  Arts   Center,   agreement   to  proceed 

with  construction  78-40 

Performing  Arts   Center  garage   site  specified 

in  agreement  78-45 

Performing  Arts   Center — obligation  to  continue 

funding  78-67 

Position   is   not   full-time  78-88 

Post -retirement  benefits   same   for  retirees  and 

current   employees  78-9 

Power  limited  by  Charter  or  Constitution  78-25 

Power   limited  by  Constitution  or  Charter  78-25 

Power  of  approval  of  appointments   to  Civil 

Service  positions  78-3 

Power  of   inquiry.  Charter  Sec.    2,401  78-3 

see  also   78-25 

Power  over  administration  of   public  affairs  78-42 

Power  reserved  by  Charter  Sec.    2.101  78-25 

Power  to  act  as  Mayor  in  his  absence  78-39 

Power  to  assign  delinquent  accounts   for  collection       78-96 

Power  to  change  name  of   portions   of  Exposition 

Auditorium  78-6 

Power  to  convey  city — owned  housing  for  private 

housing  78-35 

Power  to  decrease   salary  budget,    law   library  78-44 

Power  to  determine   public   purpose--private  housing        78-35 

Power  to  direct  and  control  conduct  of   litigation 

except  where  Charter  provides   otherwise  78-42 

Power  to  elect  acting  mayor  78-91 

Power  to  enact  schedules   of  compensation  78-10 

Power  to  fill  vacancy   in  office  of  Mayor  78-91 


SUPERVISORS,    BOARD  OF    (con't) 

Power  to  grant  additional  compensation  for  work  out 

of  classification  78-10 

Power  to   limit  term  of  civil  service  appointment  78-3 

Power  to  order  settlement   of   litigation  not   in 

conflict  with  Charter  Sec.    2.401  78-42 

Power  to  order  settlement  of  litigation  relating 
to  a  matter  under  jurisdiction  of  Civil  Service 
Commission  78-42 


Power  to   provide  death  benefit   specified   in 
each  retirement   plan 

Power  to  provide   premium  pay  for  supervisory 
duties 

Power  to  select  vote  tabulating  devices 

Power  to   set  ad  valorem  property  tax   rate 

Power  to   set   salaries.  Charter  Sec.    8.401 

Power  to   set  monetary  working  conditions 

Power  to  set   rates   of  compensation 

Powerless   to   limit  applicability   post — retirement 

death  benefits  78-9 

Preferential  parking  permits,  power  to  exempt 

vehicles  with  permits   from  72  hour  parking   limit  78-65 

Qualifications   for  office   of  Supervisor  78-88 

Qua  si- judicial   public  hearings   cannot  be  delegated 

to  committees  78-60 

Quorum  and  vote   requirements.  Charter  Sec.    3.500  78-91 

Quorum  with  two  seats  vacant  78-91 

Ranking  of  candidates    in  voting   for  district 

supervisors  78-16 

RAP  program--alteration  or  termination  78-74 

RAP  program-termination  or  alteration  78-74 

Resignation — revocation  78-88 


see 

also  78- 
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SUPERVISORS,    BC^RD   OF    (con't) 

Retirement  program  same   post-retirement  death 

benefits  for  all  persons  covered  78-9 

Revocation — resignation  78-88 

South  Africa,    resolution  re  deposit   public 

funds   in  businesses  78-52 

Superior  Court  Budget   procedure  78-5 

see  also  78-8 

Voting  system,   exclusive  power  to  determine   payment     78-43 

Voting  system,  exclusive  power  to  select  78-43 

SUPERVISORS,    BC^RD   OF,   ADDRESSEE 

Mayor  -   "Majority"  vote   to  fill  vacancy   in  office 
Succession,    powers  78-91 

Mayor  -  succession,    powers,    "Majority"  vote  of 

Board  of  Supervisors  to  fill  vacancy  78-91 

SUPERVISORS,    BC^RD   OF,    FINANCE  COMMITTEE 

Tax  proposed  on  short  term  speculative  profits-- 
residential   real  estate  78-31 

Tax  rate  below  maximum  set  by  Proposition  13  78-81 

SUPERVISORS,    BOARD   OF,    GOVERNMENT  SERVICES   COMMITTEE, 
ADDRESSEE 

Supervisors    lack  power  to  create  Task  Force  on 
Port  Development  78-25 

SUPERVISORS,    BOARD   OF,   HEALTH  AND  ENVIRONMENT   COMMITTEE, 
ADDRESSEE 
Conflict  of  interest  78-62 

SUPERVISORS,    BOARD  OF  LEGISLATIVE  AND  PERSONNEL  COMMITTEE 
ADDRESSEE 

Retirement  benefit   increase  cannot  be   limited  to 
retirees  78-9 

SUTRO  TV  TOWER 

Noise  Ordinance  application  78-66 

TALIAFERRO,    RAY,    PRESIDENT,  ART  COMMISSION,   ADDRESSEE 

Yerba   Buena  Center  Art  Adornment  Program  78-78 

TATARIAN,    S.M.      DIRECTOR,    PUBLIC  WORKS,   ADDRESSEE 

Homeowner's   permit   for  two-family  dwellings  78-51 

Pedestrian  Malls,  city  liability  78-29 

TAX 

Classification,   greatest  degree  of  flexibility  78-31 


TAX    (con't) 

Confiscatory  or  prohibitory  78-31 

Profits,    short-term  speculative  from  sale  of 

residential  real  estate  78-31 

Prohibitory  or  confiscatory  78-31 

TAX   COLLECTOR 

Assignment   of  delinquent  accounts   for  collection  78-96 

TAXATION 

Power  of  Charter  cities   to  tax  78-81 

Power  to  apportion  tax   revenue  and  to  set  a   tax 

rate  are  mutually  exclusive  78-81 

Power  to  set  a   tax  rate  and  to  apportion  tax 

revenues  are  mutually  exclusive  78-81 

TAX  RATE 

see  also 

AD  VALOREM  PROPERTY  TAXES 

Board  of  Supervisors   power   in  setting  78-81 

Ceiling   imposed — clear  intent  of  Calif.    Con- 
stitution Art.  XIII,   Sec.    20  and  Art.  XIIIA  78-81 

Floor  never   imposed  by  Calif.    Constitution 

Art.    XIII  Sec.    20  78-81 

TAX   STAMPS 

Not  used   in  real   property  transfer  taxes  78-31 

TELEVISION  TOWER— MOUNT   SUTRO 

Noise  Ordinance  application  78-66 

"TEMPORARY  ASSIGNMENT" 

Defined  78-10 

TENANTS 

Preference   for  current   tenants    in  publicly 

supported  creation  of  private  housing  78-35 

Public    purpose — preference   for  current   tenants 

in  creation  of  private  housing  78-35 

TERMINATION 
see 

EMPLOYEE,    DISMISSAL  and 
EMPLOYEE,   TERMINATION 

TIDELAND   PUBLIC  TRUST  DOCTRINE 

Validity  of  lease  of  tideland  to  private  club  78-54 


TITLE 

School  property  78-33 

see  also  78-34 

Source   of  funds  may  determine  78-34 

Street  areas  78-33 

TREASURER 

Authority  to  prescribe   procedures   for  handling 

of  public  deposits  78-97 

Bound  by  state   law  78-52 

Supervisors    resolution  re  deposit   public   funds  78-52 

TRUEB,    RICHARD  H.,   LEGAL  OFFICE,    POLICE  DEPARTMENT, 
ADDRESSEE 
Hunters  Point  Naval  Shipyard- -arrests  78-69 

TUDOR  ENGINEERING  CO. 

Performing  Arts  Garage.      Conflict  of  Interest  78-41 

UNION  LOCAL 

No,    39.      Stationary  Engineers  78-10 

No.    261.     Laborers   International  Union  of 

North  America  78-89 

VACANCY 

Majority  if  unfilled  vacancies  78-91 

Quorum  if  unfilled  vacancies  78-91 

VOTE 
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I 


SUBJECT:        Appointing  Officer  for  Personnel  of  the  Youth 
Service  Bureau  of  the  Mayor's  Criminal  Justice 
Council 

REQUESTED  BY:   Barbara  Conway 
Acting  Director 
Mayor's  Criminal  Justice  Council 

PREPARED  BY:    Michael  C.  Killelea 
Deputy  City  Attorney 


QUESTION  PRESENTED 

V/ho  maintains  the  ultimate  authority  for  hiring  and  firing 
of  Youth  Service  Bureau  personnel. 


CONCLUSION 


The  Mayor,  as  appointing  officer,  retains  the  ultimate 
authority  for  hiring  and  firing  Youth  Service  Bureau  personnel 


ANALYSIS 


The  Youth  Service  Bureau  is  a  division  of  the  Mayor's  Criminal 
Justice  Council.   The  Mayor's  Criminal  Justice  Council  is  a 
division  of  the  Mayor's  Office.   It  is  provided  in  Section  3-501 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


SDRGE  AGNOST 

aVf  AnORNEY 
CITY  HALL 

Barbara  Conway 


January  11,  197i 


of  the  Charter  the  designation  of  who  are  "appointing  officers 
within  the  meaning  of  the  civil  service  provisions  of  the 
Charter.   It  is  therein  provided  in  part: 

"Each  elected  officer  in  charge  of 
administrative  office,  .  .  .  shall  have  the  powers 
and  duties  of  a  department  head,  except  as  other- 
wise specifically  provided  in  the  charter. 


"He  shall  act  as  the  'appointing  officer 
under  the  civil  service  provisions  of  this  charter 
for  the  appointing,  disciplining  and  removal  of 
such  officers,  assistants  and  employees  as  maybe 
authorized  .  .  .   Non-civil  service  appointments 
and  anv  temporary  appointments  in  any  department 
or  subdivision  thereof,  and  all  removals  therefrom 
shall  be  made  by  the  department  head  ..." 

The  Mayor's  Criminal  Justice  Council,  as  a  division  of 
the  Mayor's  Office,  is  an  administrative  office  of  the  Mayor  s 
Office  for  the  purpose  of  filling  a  designated  function. 
The  executive  director  of  the  Mayor's  Criminal  Justice  Council 
is  appointed  bv  the  Mayor  and  is  an  employee  of  that  department. 
The  Mayor,  as  elected  officer  in  charge  of  the  administrative 
affairs  of  the  Mayor's  Office,  is  the  appointing  officer.   In 
that  capacity,  the  Mayor  has  the  power  to  appoint,  discipline, 
and  remove  such  officers,  assistants  and  employees  under  his 
jurisdiction.   The  Mayor,  who  is  the  appointing  officer  tor 
all  personnel  in  his  administrative  office,  has  the ' ultimate 
authority  to  appoint,  discipline  and  remove  personnel  of  the 
Youth  Service  Bureau. 

Respectfully  submitted, 
GEORGE  AGNOST,  City  Attorney 


By 


Michael  C.  Killelea 
Deputy  City  Attorney 


APPROVED : 


City  Attorney 
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OPINION  78-2 


SUBJECT: 


Validity  of  Action  of  a  Commission 
in  Terminating  Employment  at  an 
Executive  Session 


REQUESTED  BY:   Supervisor  Quentin  L.  Kopp 

PREPARED  BY:    Edmund  A.  Eacigalupi 
Deputy  City  Attorney 


APR  1  7  1978 
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QUESTION  PRESENTED 

Is  the  action  of  the  Port  Commission  in  terminating  the 
employment  of  the  Port  Director  in  executive  session,  where 
the  Port  Director  requested  a  public  meeting,  void? 


Yes. 


CONCLUSION 


ANALYSIS 


On  November  7,  1972  Section  3-500  of  the  Charter  v;as 
amended  by  vote  of  the  people  so  as  to  require  all  meetings, 
with  certain  exception,  of  boards  and  commissions  appointed 
by  the  Mayor  or  otherwise  provided  by  the  Charter  or  com- 
mittees thereof  to  be  open  and  public  and  to  make  any  action 
taken  in  violation  of  such  provisions  void.   The  amendment 
was  as  follows  (underlined  portions): 

"(f)   To  hold  meetings  at  regular  fixed 
dates  and  at  regular  meeting  places,  which 
dates  or  places  shall  not  be  changed  except 
as  in  the  manner  provided  by  section  2.200 
for  the  meeting  times  and  places  of  the  board 
of  supervisors.   All  such  meetings  and  all 
special  meetings  and  all  meetings  of  all  com- 
mittees, whether  composed  of  more  than  or  less 


Supervisor  Quentin  L.  Kopp     2  January  12,  1978 


than  a  majority  of  the  parent  board  or  com- 
mission, shall  be  open  and  public;  provided, 
hovjever,  that  nothing  contained  in  this  sub- 
section shall  be  construed  to  prevent  any 
board  or  commission  or  committee  thereof, 
respecT:ively ,  from  holding  executive  ses- 
sions during  a  regular  or  special  meeting 
t"o :  (1)  consider  the  appoinrmeni: ,  em.oloyment 
or  dismissal  of  a  public  officer  or  employee 
or  -co  hear  complaints  or  charges  brought 
against  such  officer  or  em.ployee  by  another 
officer,  employee  or  person  unless  such  of- 
ficer or  employee  requests  a  public  hearing; 
12)  confer  v;ith  legal  counsel  under  circum-~ 
stances  in  which  the  lawyer-client  privilege 
conferred  by  the  lav/s  of  the  State  of  Cali- 
fornia may  lawfully  be  claim^ed;  and  (3) 
confer  with  the  Attorney  General,  district 
attorney,  sheriff  or  chief  of  police  or 
their  respective  deputies,  on  matters  pos- 
ing a  threat  to  the  security  of  public 
buildings  or  a  threat  to  the  public's  right 
of  access  to  public  services  or  public  fa- 
cilities.  Except  as  hereinabove  set  forth, 
any  action  taken  at  a  meeting  other  than  a 
regular  or  special  open  and  public  meeting 
provided  for  by  this  subsection,  shall  be 
void . " 

The  provisions  of  the  amendment  requiring  in  general  all 
meetings  of  boards  and  commissions  to  be  open  and  public  and 
the  exceptions  for  executive  sessions  in  "personnel  matters" 
and  conferring  with  the  Attorney  General,  etc.,  are  sub- 
stantially identical  to  the  language  of  the  Ralph  M.  Brown 
Act  (Government  Code  Sections  5^950,  et  seq. ) .   The  exception 
v;ith  respect  to  conferring  with  legal  counsel  where  the  lawyer- 
client  privilege  is  applicable  is  an  incorporation  into  the 
Charter  of  decisional  law.   (See  Sacramento  Mev/spaper  Guild 
v.  Sacramento  County  Board  of  Supervisors  (1967)  255  Cal. 
App.2d  51.) 

Requiring  committees . of  boards  and  commissions,  even  if 
composed  of  less  than  a  quorum  of  the  parent  body,  to  make 
their  meetings  open  and  public  and  declaring  void  any  action 
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taken  at  a  meeting  which  violates  the  provisions  of  Charter 
Section  3.500(f)  are  additional  requirements  and  penalties 
not  included  in  the  Ralph  M.  Brown  Act. 

In  submitting  a  draft  of  the  requested  amendment  to 
Charter  Section  3.500(h)  so  as  to  provide  that  any  action 
taken  at  a  meeting  held  in  violation  of  that  section  would 
be  deemed  null  and  void,  this  office  advised  that  the  mat- 
ter of  open  public  meetings  of  local  entity  boards  and 
commissions  is  a  matter  of  general  state  concern  and  that 
the  Ralph  M.  Brown  Act  applied  to  chartered  cities  such  as 
San  Francisco.   (City  Attorney  Letter  Opinion  No.  72-52, 
dated  July  3,  1972.)   It  was  further  stated  in  that  letter 
opinion  that  since  the  Ralph  M.  Brox'/n  Act  was  silent  with 
respect  to  whether  action  in  violation  of  that  Act  was 
void,  such  a  provision  could  validly  be  included  in 
Charter  Section  3.500(f)  as  it  was  proposed  to  be  amended. 
The  validity  of  such  inclusion  is  based  upon  the  rule  that 
while  statutes  providing  a  general  system  of  laws  regarding 
a  matter  of  statewide  concern,  charters  of  cities  may  pro- 
vide for  matters  not  enumerated  in  the  general  laws  and  not 
in  conflict  therewith,  in  furtherance  of  the  purposes  of 
the  general  laws.   (See  Butterworth  v.  Boyd  (1938)  12  Cal. 
2d  1^0,  152;  Esberg  v.  Badaracco  (1927)  202  Cal.  110,  ll6; 
Anderson  v.  Board  of  Education  (1932)  126  Cal.App.  51^, 
5TF71 

Therefore,  we  are  of  the  opinion  that  both  Section 
3.500(f)  of  the  Charter  and  the  Ralph  M.  Brown  Act  are  ap- 
plicable to  meetings  of  boards  and  commissions. '  Supportive 
of  this  conclusion  is  the  opinion  of  the  Attorney  General 
wherein  he  opined  that  a  city  council  in  an  action  violated 
both  the  Ralph  M.  Brown  Act  and  that  city's  charter  provi- 
sion relating  to  open  public  meetings.   (See  27  Ops.  Atty. 
Gen.  123.) 

This  office  by  letter  of  December  29,  1977  to  the  Clerk 
of  the  Board  of  Supervisors  advised  that  the  executive  ses- 
sion held  by  the  Port  Commission  at  which  the  employment  of 
the  Port  Director  was  terminated,  where  the  Port  Director 
requested  a  public  meeting,  was  in  violation  of  the  Ralph  M. 
Brown  Act,  specifically  Government  Code  Section  5^957.   The 
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language  of  that  section  and  Charter  Section  3.500(h)  are 
identical  with  respect  to  the  so-called  "personnel  excep- 
tion," and,  consequently,  we  must  hold  that  the  subject 
executive  session  was  also  in  violation  of  Charter  Section 
3.500(h).   It  must  inexorably  follow  from  this,  pursuant 
to  the  provisions  of  Charter  Section  3.500(h)  so  declar- 
ing, that  the  action  of  the  Port  Commission  in  terminating 
the  employment  of  the  Port  Director  was  void  and  of  no 
effect.   Consequently,  the  Port  Director  continues  to 
occupy  his  position  and  is  entitled  to  the  emoluments  of 
that  office. 

However,  the  Port  Director  under  Charter  Section 
3.581(8)  serves  at  the  pleasure  of  the  Port  Commission 
and  continues  to  do  so  notwithstanding  the  invalidity  of 
any  previous  attempt  to  terminate  his  employment. 

If  the  Port  Commission  desires  to  again  consider 
whether  to  terminate  the  employment  of  the  Port  Director 
it  may  do  so  either  at  a  regular  or  special  meeting  and 
in  executive  session  if  the  Port  Director  does  not  again 
request  a  public  meeting. 

If  the  matter  is  to  be  taken  up  at  a  special  meeting, 
notice  must  be  given  (actually  received)  to  each  of  the  com- 
missioners (although  such  notice  is  waived  by  actual  attend- 
ance at  the  meeting  by  a  commissioner)  and  to  each  local 
newspaper,  radio  or  television  station  requesting  notice  in 
writing  at  least  24  hours  before  the  time  specified  in  the 
notice.   The  notice  should  specify  the  time  and  place  of  the 
special  meeting  and  the  business  to  be  considered.   (See 
Government  Code  Section  5^956  and  Charter  Section  3.500(g).) 
Said  notice  should  also  be  given  to  the  Port  Director  in 
order  to  allow  the  opportunity  for  a  request  for  the  meeting 
to  be  open  and  public. 

As  heretofore  stated,  the  Port  Director  serves  at  the 
pleasure  of  the  Port  Commission  and,  therefore,  has  no  ex- 
pectancy of  continued  employment  so  as  to  constitute  a 
protected  property  right.   Absent  a  protected  property 
right,  he  has  no  due  process  right  to  a  specification  of 
charges  or  of  a  pretermination  hearing.   (See  Bishop  v. 
Wood  (1976)  426  U.S.  341;  48  L.Ed. 2d  684.)   Under  these 
circumstances,  a  termination  of  employment  would  and  should 
not  adversely  reflect  on  the  competence,  ability  and  repu- 
tation of  the  Port  Director. 
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In  short,  the  Port  Director  is  entitled  to  have  the 
matter  of  his  termination  considered  and  action  taken  at 
an  open  and  public  meeting  if  he  so  requests  but  he  is 
not  entitled  to  speak  unless  given  the  privilege  of  the 
floor  by  the  Port  Commission. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By 


Edmund  A.  Bacigalupi 
Deputy  City  Attorney 


APPROVED : 


City  Attorney 


EAB/jac 


k 


GEORGE  AGNOST 
^^  ary  attorney 

CITY  HALL 
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January  13,    1978 


^  LlXXmu    opinion  no.  78-3 


SUBJECT:      Proposed  Resolution  Reorganizing 

Manpower  Planning  Council;  Validity 
of  Provisions  Thereof  Relating  to 
Appointment  of  Director  of  Office 
of  Employment  and  Training 


REQUESTED  BY:  Mayor  George  R.  Moscone 


PREPARED  BY 


James  J.  Stark 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 


APR  1  7  1976 
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Do  the  provisions  of  the  proposed  resolution,  reorganiz- 
ing the  Manpov/er  Planning  Council  which  relate  to  the  appoint- 
ment of  the  Director  of  Office  of  Employment  and  Training 
violate  the  provisions  of  Section  2.401  of  the  Charter? 

Do  the  provisions  of  any  other  section  of  the  proposed 
resolution  raise  questions  in  relation  to  the  City  Charter? 


■  CONCLUSIONS 

Said  provisions  do  not  violate  the  provisions  of  Section 
2.401  of  the  Charter  but  they  do  violate  the  Civil  Service 
provisions  of  the  Charter. 

The  provisions  of  other  sections  of  the  proposed  resolu- 
tion do  not  raise  questions  in  relation  to  the  Charter. 
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ANALYSIS 

Section  I.K  of  the  proposed  resolution  provides  as 
follows : 

"The  Chairman  (Mayor)  shall  appoint  for 
a  two-year  term  a  Director  of  Office  of  Em- 
ployment and  Training,  subject  to  the  approval 
of  the  Board  of  Supervisors." 

Section  2.401  of  the  Charter  provides  as  follows: 

"2.^01   Non-interference  in  Administrative  Affairs 

"Except  for  the  purpose  of  Inquiry,  the  board 
of  supervisors  shall  deal  with  the  administrative 
service  for  v;hich  the  chief  administrative  officer 
is  responsible,  solely  through  such  officer,  and 
for  administrative  or  other  functions  for  which 
elective  officials  or  boards  or  commissions  are 
responsible,  solely  through  the  elective  official, 
the  board  or  commission  or  the  chief  executive  of- 
ficer of  such  board  or  comjnission  concerned. 

"Neither  the  board  of  supervisors,  nor  its 
committees,  nor  any  of  its  members  shall  dictate, 
suggest  or  interfere  with  appointments,  promo- 
tions, compensations,  disciplinary  actions,  con- 
tracts, requisitions  for  purchases  or  other 
administrative  recommendations  or  actions  of  the 
chief  administrative  officer,  or  of  department 
heads  under  the  chief  administrative  officer,  or 
under  the  respective  boards  and  commissions.   The 
board  of  supervisors  shall  deal  with  administra- 
tive matters  only  in  the  manner  provided  by  this 
charter,  and  any  dictation,  suggestion  or  inter- 
ference herein  prohibited  on  the  part  of  any 
supervisor  shall  constitute  official  misconduct; 
provided,  however,  that  nothing  herein  contained 
shall  restrict  the  power  of  hearing  and  inquiry 
as  provided  in  this  charter." 
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As  you  will  note,  the  first  paragraph  of  Section  2.401 
addresses  itself  to  the  board  of  supervisors  only  and  pro- 
vides that,  except  for  the  purposes  of  inquiry,  said  board 
shall  deal  with  the  administrative  service  for  which  the 
Chief  Administrative  Officer  is  responsible,  solely  through 
such  officer,  and  for  administrative  or  other  functions  for 
which  elective  officials  or  boards  or  commissions  are  re- 
sponsible, solely  through  the  elective  official,  the  board 
or  commission  or  the  chief  executive  officer  of  such  board 
or  commission  concerned.   (Emphasis  added.) 

The  second  paragraph  of  Section  2.401  addresses  itself 
to  a  broader  audience  than  the  first  paragraph,  to  wit;  the 
board  of  supervisors,  each  committee  thereof  and  each  mem- 
ber ther^eof.   It  prohibits  any  interference   by  any  of  said 
addressees  with  the  administrative  recommendations  or  actions 
of  the  Chief  Administrative  Officer,  or  of  department  heads 
under  the  Chief  Administrative  Officer,  or  under  the  respec- 
tive boards  and  commissions. 

You  will  note  that  elective  officials  are  included  in 
the  first  paragraph  of  Section  2.401,  but  are  omitted  from 
the  second  paragraph  thereof.   The  Mayor  is  an  elective 
officer  (Charter  Section  3.100.)   Thus  it  is  clear  that 
the  Mayor  is  Included  within  the  class  of  persons  under 
the  protective  umbrella  of  the  provisions  of  the  first 
paragraph  of  Section  2.401  but  is  excluded  from  the  class 
of  persons  under  the  protective  umbrella  of  the  provisions 
of  the  second  paragraph  of  said  section.   Accordingly,  in 
my  opinion,  the  quoted  language  of  the  proposed  resolution 
is  not  violative  of  the  provisions  of  Section  2.401  of  the 
Charter. 

Hov/ever,  research  indicates  that  the  quoted  language 
of  the  proposed  resolution  is  violative  of  the  Civil  Serv- 
ice provisions  of  the  Charter.   Section  8. 300  of  the  Charter 
provides,  in  part,  that  "all  positions  in  all  departments 
and  offices  of  the  city  and  county,  (with  certain  enumerated 
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exceptions)  .  .  .,  shall  be  Included  in  the  classified 
civil  service  of  the  city  and  county,  and  shall  be 
filled  from  lists  of  eligibles  prepared  by  the  civil 
service  commission."   A  revle^^:  of  the  exceptions  set 
forth  in  Section  8. 300  of  the  Charter  indicates  that 
the  position  of  Director  of  Office  of  Employment  and 
Training,  Manpower  Planning  Council  is  not  included 
therein.   Section  8.329  of  the  Charter  provides  that 
whenever  a  position  controlled  by  the  Civil  Service 
provisions  of  the  Charter  is  to  be  filled,  the  ap- 
pointing officer  shall  make  a  reauisition  to  the  Civil 
Service  Commission  for  a  person  to  fill  it.   Thus,  in 
the  present  case,  the  Mayor,  as  the  appointing  officer, 
IS  empowered  to  appoint  a  Director  of  the  Office  of  Em- 
ployment and  Training,  Manpower  Planning  Council,  with- 
out limitation  as  to  the  term  of  said  appointee  and 
without  the  approval  of  the  Board  of  Supervisors.   Ac- 
cordingly, in  my  opinion,  the  two-year  term  of  t^e 
Director  of  the  Office  of  Employment  and  Training  and 
the  requirement  that  his  appointment  be  subject  to  the 
approval  of  the  Board  of  Supervisors  is  violative  of 
I   tnn^l   Service  provisions  of  the  Charter  (Sections 
0.3UU,  et  seq.)  and  therefore  invalid. 

With  respect  to  your  request  that  I  comment  on  any 
^u  n^^^?.^^°^^  which  may  raise  questions  in  relation  to 
the  Charter,  the  answer  is  negative. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By 


James  J.  Stark 
Deputy  City  Attorney 

APPROVED: 


ChiefDTputy    City   AttSFEiy 
JJS/jac 


Of 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

CITY  AUORNEY 
CITY  HALL 


January  l6,  1978 
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OPINION  NO.  78-4 


SUBJECT; 


Parks  —  Recreation  and  Park 
Commission  —  Need  For  Charter 
Amendment  For  Municipal  Railway 
To  Use  Subsurface  Of  M.  Justin 
Herman  Plaza  (Ferry  Park)  For  A 
Subterranean  Turnaround,  Part 
Of  The  New  Muni   Metro. 


APR  1  7  1978 


DOCUMENTS  DEPT. 
3.F.  PU    UIC  LIBRARY 


REQUESTED  BY:   John  B.  Wentz 

General  Manager  of  Public  Utilities 

PREPARED  BY:    George  E.  Baglin 

Utilities  General  Counsel 


QUESTION  PRESENTED 

Can  construction,  maintenance  and  operation  of  a  sub- 
terranean Municipal  Railway  turnaround  beneath  M.  Justin 
Herman  Plaza  (sometimes  known  as  Ferry  Park)  as  part  of 
the  new  Muni  Metro  be  accomplished  without  a  charter  amend- 
ment? 


CONCLUSION 


Yes,  providec 
sents  thereto. 


the  Recreation  and  Park  Commission  con- 


ANALYSIS 


This  plaza  (park)  'was  created  not  as  a  result  of  a  pri- 
vate grant  but  through  an  agreement  of  December  7,  1966  be- 
tween the  City  and  County  and  the  Redevelopment  Agency, 
approved  by  Ordinance  No.  260-66.  (City  Attorney's  Opinion 
No.  69-15,  January  28,  1969.)  It  is  under  the  jurisdiction 
of  the  Recreation  and  Park  Commission. 
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Charter  Section  3-552  provides: 

"The  recreation  and  park  commission  shall 
have  the  complete  and  exclusive  control,  man- 
agement and  direction  of  the  parks,  playgrounds, 
recreation  centers  and  all  other  recreation  fa- 
cilities, squares,  avenues  and  grounds  which  are 
in  the  charge  of  the  commission  on  the  effective 
date  hereof,  or  are  thereafter  placed  in  the 
charge  of  the  commission,  except  as  in  this 
charter  otherwise  provided." 

Charter  Section  7.403,  subsection  (c),  empowers  the 
Recreation  and  Park  Commission  to  lease  or  rent  any  stadium 
or  recreation  field  under  its  jurisdiction  for  athletic  con- 
tests, and  subsection  (b)  states: 

"Except  as  provided  in  subsection  (c)  the 
recreation  and  park  commission  shall  not  lease 
any  part  of  the  lands  under  its  control  nor 
permit  the  building  or  maintenance  or  use  of 
any  structure  on  any  park,  square,  avenue  or 
ground,  except  for  recreation  purposes,  and 
each  letting  or  permit  shall  be  subject  to  ap- 
proval of  the  board  of  supervisors  by  ordinance." 

The  "lease"  and  "permit"  ("letting  or  permit")  mentioned  in 
Charter  Section  7-403,  subsection  (b),  refer  to  a  right 
granted  to  a  third  person  in  park  lands  and  not  to  City 
uses.   (City  Attorney's  Opinion  No.  920,  January  13,  1955.) 
And  the  turnaround  will  be  entirely  subsurface  (will  not  be 
a  structure  "on"  the  park  or  plaza.)   The  surface  will  be 
restored  to  its  original  condition  following  the  construc- 
tion period.   It  is  therefore  my  view  that  subsection  Cb) 
of  Section  7-403  does  not  apply. 

Charter  Section  3-552  gives  the  Recreation  and  Park  Com- 
mission power  to  permit  the  devotion  of  park  property  to  City 
uses  not  inconsistent  with  park  purposes.   (Slavich  v. 


John  B.  Wentz 
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Hamilton,  201  C.  299,  303,  307;  Humphreys  v.  San  Francisco, 
92  C.A.  69,  74,  78;  Olmstead  v.  City  of  San  Diego,  124  C.A. 
14,  19-20.) 

Whether  use  of  the  park  (plaza)  subsurface  for  the  turn- 
around is  consistent  with  park  purposes  is  for  the  Recreation 
and  Park  Commission  to  determine,  and  the  courts  will  not  in- 
terfere with  its  determination  except  in  the  case  of  abuse  of 
discretion.   (Oakland  v.  Williams,  206  C.  325,  327;  Harter  v. 
San  Jose,  l4l  C.  659,  665-666;  Futterer  v.  Sacramento,  196  C. 
246,  257;  Ritzman  v.  Los  Angeles,  38  C.A. 2d  470,  473-)   In 
Humphreys  v.  San  Francisco,  92  C.A.  69,  a  surface  use  of  a 
small  portion  of  the  south  side  of  Duboce  Park  as  an  approach 
for  the  Municipal  Railway  to  the  Sunset  Tunnel,  and  use  of 
the  subsurface  beneath  Buena  Vista  Park  for  that  tunnel,  were 
held  not  inconsistent  with  park  purposes.   See  City  Attorney's 
Opinion,  No.  920,  January  13,  1955,  for  other  uses  of  park 
lands,  both  surface  and  subsurface,  which  have  been  held  not 
inconsistent  with  park  purposes. 

In  my  opinion  the  courts  would  not  hold  that  it  was  an 
abuse  of  discretion  for  the  Recreation  and  Park  Commission 
(a)  to  allow  use  of  the  subsurface  of  M.  Justin  Herman  Plaza 
for  a  Muni  Metro  turnaround  and  (b)  to  allow  use  of  the 
surface  during  the  period  necessary  to  construct  the  turn- 
around. 

Plans  for  the  turnaround  should  of  course  be  submitted 
to  the  Recreation  and  Park  Commission  when  its  approval  of 
(consent  to)  the  project  is  sought.   Should  the  Commission 
refuse  to  consent,  a  charter  amendment  would  be  necessary. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By 


APPROVED; 


George  E.  Baglln 
Utilities  General  Counsel 


City  Attorney 
GEB/Jac 
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CITY  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

_  CITY  AnORNEY 


January  25,  197! 


^UXU. 


-U.   OPINION  NO.  78-5 


SUBJECT: 


Superior  Court  Order  Re  Budget 

of  County  Clerk,  Legal  Impact 

Upon  Office  of  Chief  Administrative 

Officer 


REQUESTED  BY: 


PREPARED  BY: 


Roger  Boas 

Chief  Administrative  Officer 


James  J.  Stark 
Deputy  City  Attorney 


APR  1  7  1976 


DOCUMENTS  DEPT. 
8.F.  PU3LIC  LIBRARY 


QUESTIONS  PRESENTED 

1.  What  legal  impact  does  the  subject  court  order 
have  on  the  administration  of  the  Office  of  the  Chief  Adminis- 
trative Officer? 

2.  Can  the  Superior  Court,  in  fact,  submit  its 
budget  directly  to  the  Board  of  Supervisors  without  review 
by  and  approval  of  the  Chief  Administrative  Officer? 

3.  If  the  Superior  Court  may  submit  its  budget 
directly  to  the  Board  of  Supervisors  on  state-mandated 
programs,  can  you  advise  what  those  programs  are? 

4.  If  there  are  other  legal  implications  that  might 
affect  its  performance  of  the  Office  of  the  Chief  Administrative 
Officer,  can  you  advise  me  as  to  what  they  may  be? 

CONCLUSIONS 


1.   The  legal  impact  of  the  court  order  upon  the  Office 
of  the  Chief  Administrative  Officer  is  to  remove  said  office 
from  the  charter-mandated  budget  review  and  approval  procedure 
with  respect  to  the  budget  estimate  prepared  by  the  County 
Clerk  insofar  as  it  affects  the  operation  of  the  County  Clerk 
as  ex-officio  Clerk  of  the  Superior  Court. 
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2.  The  Superior  Court  may  submit  its  budget  directly 
to  the  Board  of  Supervisors  without  review  by  and  approval 
of  the  Chief  Administrative  Officer. 

3.  The  duties  of  the  Clerk  of  the  Superior  Court 
(County  Clerk)  include:  (a)  to  attend  each  session  of  the 
Superior  Court  and  upon  the  judges  in  chambers  when  needed 
(Government  Code,  Section  69841);  (b)  to  keep  such  indexes 
as  will  insure  ready  reference  to  any  action  or  proceeding 
filed  in  the  court  (Government  Code,  Section  69842) ;  to 
issue  all  legal  process  and  notices  required  to  be  issued 
(Government  Code,  Section  69843);  to  keep  minutes  and  other 
records  of  court,  and  to  enter  judgments,  decrees,  and  orders 
(Government  Code,  Section  69844)  ;  "and  to  keep  all  papers  and 
records  filed  and  deposited  in  any  proceeding  before  the  court 
(Government  Code,  Section  69846)  . 

4.  There  are  no  other  legal  implications  of  particular 
note  herein. 

ANALYSIS 


The  order  issued  by  the  Presiding  Judge  of  the  Superior 
Court  provides,  in  part,  as  follows: 

"IT  IS  HEREBY  ORDERED  that  the  County 
Clerk  of  the  City  and  County  of  San  Francisco, 
pursuant  to  the  provisions  of  law,  shall  prepare 
and  submit  to  the  City  Controller,  to  be  forwarded 
directly  to  -the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco,  a  separate  budget 
for  the  year  1978-79  for  the  operation  of  the 
Office  of  County  Clerk  in  his  capacity  as  ex  officio 
Clerk  of  the  Superior  Court  for  all  appropriation 
requests  referring  to  the  staffing  a'nd  operation 
of  those  functions  which  the  office  exercises  as 
ex  officio  Clerk  of  the  Superior  Court,  which  bud- 
get shall  not  be  submitted  to  the  Chief  Administra- 
tive Officer  or  the  Mayor  for  review  and  approval; 
provided,  however,  a  copy  thereof  shall  be  submitted 
to  the  Chief  Administrative  Officer  and  the  Mayor 
for  their  information." 
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Section  6.200  of  the  Charter  provides,  in  part,  that 
the  heads  of  departments  or  offices  subject  to  the  control 
of  the  Chief  Administrative  Officer  shall  file  their  respective 
budget  estimates  with  said  officer  in  ample  time  to  permit 
him  to  review  said  estimates.   In  his  review,  he  is  empowered 
to  make  such  adjustments  or  revisions  as  he  believes  appro- 
priate.  The  Office  of  the  County  Clerk  is  one  of  the  offices 
subject  to  the  control  of  the  Chief  Administrative  Officer 
(Charter,  Section  3.510). 

Accordingly,  the  legal  impact  of  the  order  of  the 
Superior  Court  is  to  remove  the  Chief  Administrative  Officer 
(and  the  Mayor)  from  the  Charter-mandated  budgetary  process 
with  respect  to  the  budget  estimate  prepared  by  the  County 
Clerk  insofar  as  said  budget  estimates  affect  his  operation 
as  ex-officio  Clerk  of  the  Superior  Court. 

2.  In  Opinion  No.  64-8,  dated  May  11,  1964,  this 
office  advised  the  Clerk  of  the  Board  of  Supervisors  that 
Section  69  (now  Section  6.100,  6.200  and  6.203)  of  the 
Charter,  insofar  as  it  provides  that  the  Mayor  may  reject 
or  amend  budget  estimates,  has  no  application  to  the  budget 
estimate  submitted  by  the  Municipal  Court  for  equipment 
and  supplies.   (See  copy  attached.)   In  Opinion  No.  74-55, 
dated  May  29,  1974,  the  conclusion  reached  in  Opinion  No. 
64-8,  supra,  was  extended  to  include  the  Superior  Court 

with  reference  to  courtrooms,  facilities  and  court  attendants 
as  well  as  equipment  and  supplies.  (See  copy  attached.)   In 
my  opinion  the  conclusion  reached  in  the  1964  and  1974  opinions 
are  equally  applicable  with  respect  to  the  power  of  the  Chief 
Administrative  Officer  to  reject  or  amend  the  Superior  Court's 
budget  estimates. 

3.  Initially,  it  should  be  m.ade  emphatically  clear 
that  the  County  Clerk  is  ex-officio  the  Clerk  of  the  Superior 
Court  in  and  for  his  county  (Cal.  Const.  Art.  VI,  Sec.  4 ; 
Government  Code,  Sec.  26800).   As  was  stated  in  Union  Bank  & 
Trust  Co.  V.  Los  Angeles  County  (1934)  2  Cal.App.2d  600,608: 

"...  the  county  clerk  is  by  law  made 
ex-officio  the  Clerk  of  the  Superior  Court  of 
the  State  of  California  in  his  particular  county. 
Where  a  public  officer  is  declared  by  law  by 
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virtue  of  his  office  -  ex-of f icio  -  to 
be  also  the  incumbent  of  another  public 
office,  the  two  offices  are  distinct 
as  though  occupied  by  different  persons  .  .  . 
The  duties  of  clerks  [of  the  court]  are 
in  general  to  serve  the  court  in  a  minis- 
terial capacity,  to  act  as  custodians  of  its 
records  and  to  perform  such  duties  as  are 
prescribed  by  law  or  imposed  by  the  lawful 
authority  of  the  court  ..." 

The  duties  of  the  Clerk  of  the  Superior  Court  as 
prescribed  by  law  as  set  forth  in  the  Government  Code  as 
follows: 

"§69841.   Attendance 

"The  clerk  of  the  superior  court 
shall  attend  each  session  of  the  superior 
court  in  his  county  and  upon  the  judge  or 
judges  of  the  court  in  chambers  when  required." 

"§69842.   Indexes 

"The  clerk  of  the  superior  court 
shall  keep  such  indexes  as  will  insure 
ready  reference  to  any  action  or  proceeding 
filed  in  the  court.    There  shall  be  separate 
indexes  of  plaintiffs  and  defendants  in  civil 
actions  and  of  defendants  in  criminal  actions. 
The  name  of  each  plaintiff  and  defendant  shall 
be  indexed  and  there  shall  appear  opposite 
each  name  indexed  the  number  of  the  action  or 
_  proceeding  and  the  name  or  names  of  the  adverse 
litigant  or  litigants." 

"§69843.   Issuance  of  process  and  notices 

"The  clerk  of  the  superior  court  shall 
issue  all  process  and  notices  required  to  be 
issued." 

"§69844.   Minutes;  records;  entry  of  judgments, 

orders,  etc.;  effect  of  failure  to  enter 
upon  validity. 
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"The  clerk  of  the  superior  court 
shall  keep  the  minutes  and  other  records 
of  the  court,  entering  at  length  within 
the  time  specified  by  lav;,  or  forthwith 
if  no  time  is  specified,  any  order,  judgment, 
and  decree  of  the  court  which  is  required 
to  be  entered  and  showing  the  date  when  each 
entry  is  made.   Failure  so  to  enter  the  date 
or  failure  to  enter  the  order,  judgment, 
or  decree  within  the  time  specified  in  this 
section  shall  not  affect  the  validity  or 
effectiveness  of  the  entry." 

"§69845.   Register  of  actions 

"The  clerk  of  the  superior  court  shall 
keep  a  register  of  actions  in  which  shall  be 
entered  the  title  of  each  cause,  with  the  date 
of  its  commencement  and  a  memorandum  of  every 
subsequent  proceeding  in  the  action  with  its 
date." 

"§69846.   Papers  and  records 

"The  clerk  of  the  superior  court  shall 
safely  keep  or  dispose  of  according  to  law  all 
papers  and  records  filed  or  deposited  in  any 
action  or  proceeding  before  the  court." 

In  addition,  as  pointed  out  in  the  Union  Bank  case, 
supra,   the  clerk  performs  such  duties  as  are  imposed  by  the 
lawful  authority  of  the  court. 

etc 
4.   There  do©E  not  appear  to  be  any  other  legal 
implications  in  the  court  order  that  might  affect  the  office 
of  the  Chief  Administrative  Officer. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 

By 


James  J.  Stark 
Deputy  City  Attorney 


Approved 


City  Attorney 


C<41 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


3EORGE  AGNOST 

CITY  ATTORNEY 
•^        CITY  HALL 


January  20,   1978 


^ 
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SUBJECT:       Legal  Requirements  to  Change  the 
Name  of  "Exposition  Auditori\im" 

REQUESTED  BY:  Hon,   George  Moscone 
Mayor 

PREPARED  BY:   Daniel  E.   Collins  III 
Deputy  City  Attorney 


APR  1  7  1976 


DOCUMENTS  DEPT. 
S.F.  PUBUtC  LIBRARY 


QUESTION  PRESENTED 

VJhat  are  the  legal  requirements  to  change  the  name  of 
"Exposition  Auditorium,"  or  any  portion  of  that  facility 
(i.e.,  Polk  Hall  or  Larkin  Hall)? 

CONCLUSION 

The  name  Exposition  Auditorium  may  not  be  changed,  but 
a  proposal  to  change  the  name  of  Polk  Hall  or  Larkin  Hall  is 
within  the  residual  power  of  the  Board  of  Supervisors. 


ANALYSIS 

The  land  on  which  the  Exposition  Auditorium  is  situated 
was  purchased  for  the  ^e^^r  City  Hall  site  and  Civic  Center  purposes 
from  the  Mechanics'  Institute  in  October,  1912.   The  property 
vjas   dedicated  for  auditoriiim  use.   By  resolution  dated  June  26, 
1912,  the  Board  of  Directors  of  the  Panama -Pacific  International 
Exposition  Company  contributed  one  million  dollars  for  the  con- 
struction of  a  moniimental  auditorium  to  the  Exposition  and  re- 
tained control  over  the  architectural  plans.   Contracts  for  the 
construction  of  the  auditoriiom  v;ere  let  by  the  Exposition  Company 
and  the  work  of  construction  was  conducted  by  the  Company.   After 
the  Exposition  closed  on  December  4,  1915;,  the  building  reverted 
to  the  City  at  no  cost  and  has  been  operated  as  a  City  facility 
ever  since.   The  face  on  the  building  is  engraved  with  the  words 
"Exposition  Auditorium"  and  it  has  been  kno\-m  by  that  naune  and 
by  the  name  "Civic  Auditorium"  for  the  past  62  years. 
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The  Panama-Pacific  International  Exposition  Company 
was  incorporated  on  March  22,  1910,  and  was  dissolved  on 
April  5,  1920. 

Since  the  Panama-Pacific  International  Exposition  Company 
gave  $1  million  to  San  Francisco  for  the  construction  of  a 
"monumental  auditorium"  in  Civic  Center  on  land  supplied  by  the 
City  and  County,  and  for  this  purpose  retained  architectural 
control  over  the  auditorium  per  Resolution  no,  9611  (New 
Series)  of  the  Board  of  Supervisors,  a  change  of  the  name  of 
the  building  appears  to  be  in  violation  of  the  understanding 
under  which  the  gift  was  accepted.   It  is  my  opinion,  therefore, 
that  the  name  "Exposition  Auditorium"  cannot  be  changed. 
However,  the  names  of  the  two  halls  within  the  "Exposition 
Auditorium"  (i.e.,  Polk  Hall  and  Larkin  Hall)  may  be  changed 
without  significantly  affecting  the  terms  under  which  the  donation 
was  received. 

Under  Charter  section  3.510,  the  Real  Estate  Department 
is  charged  with  the  control,  management  and  leasing  of  the  Civic 
Auditorium.   Section  7.4  00  provides  that  the  Director  of  Property 
shall  have  charge  of  the  management  of  the  Exposition  Auditorium. 

Charter  section  2.101  states  in  part:. 

"...  The  powers  of  the  city  and  county,  except  the 
powers  reserved  to  the  people  or  delegated  to  other 
officials,  boards  or  commissions  by  this  charger  shall 
be  vested  in  the  board  of  supervisors  .  .  .  .  " 

It  cannot  be  implied  that  the  Director  of  Property  has  been 
delegated  the  power  to  rename  Polk  Hall  or  Larkin  Hall. 
This  power  is  vested  in  the  Board  of  Supervisors. 

Sections  3.510  and  7.400  should  be  compared  with  section 
3.552  under  which  the  Recreation  and  Park  Commission  has  "the 
complete  and  exclusive  control,  management  and  direction  of 
the  parks,  playgrounds,  recreation  centers  and  all  other 
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recreation  facilities,  squares,  avenues  and  grounds  which  are 
in  charge  of  the  commission."   The  vesting  of  "complete  and 
exclusive  control"  in  the  Commission  by  the  People" would 
include  the  pov;er  to  name  or  rename  facilities  under  the 
jurisdiction  of  the  Recreation  and  Park  Commission. 

A  proposal  to  change  the  name  of  Polk  Hall  or  Larkin 
Hall  is  within  the  residual  pov/er  of  the  Board  of  Supervisors 
under  Charter  section  2.101,  and  must  begin  with  a  resolution 
under  the  provisions  of  Charter  section  2.300. 


Respectfully  submitted, 

GEORGE  AGNOST,  City  Attorney 

By 

Daniel  E.  Collins  III 
Deputy  City  Attorney 


APPROVED : 


City  Attorney 


DEC:rbk 


Sf 
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3EORGE  AGNOST 

CITY  AnORNEY 
CITY  HALL 
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January  27,  1978 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


November  8,  1977  Amendment  to  Section  7.2  02 
of  the  Charter  of  City  and  County  of  San 
Francisco  Relative  to  Progress  Payments  on 
Airport  Construction  Contracts 

Robert  G.  Lee,  Deputy  Director  and  Chief 
Engineer,  San  Francisco  International  Airport 

James  H.  Woods 


QUESTIONS  PRESENTED 

1.  Are  the  provisions  of  this  Charter  Amendment  retroactive 
and  applicable  to  construction  contracts  already  in  pro- 
gress prior  to  the  passage  of  this  amendment? 

2.  Are  the  provisions  in  the  Charter  Amendment  mandatory  or 
permissive  for  the  contracting  officer  in  the  City  de- 
partment? 


3. 


Do  the  general  provisions  in  our  contract  documents  have 
to  be  revised  to  reflect  this  new  change  in  the  law? 


CONCLUSION 


1.   No 


APR  1  7  1978 


2.   Permissive 


3.   Yes 


DOCUMENTS  DEPT. 
8.F.  PU-LIC  LIBRARY 


Al^ALYSIS 


1.   Section  7.202  of  the  Charter  of  the  City  and  County  of  San 
Francisco,  as  amended  on  November  8,  1977  does  not  apply 
retroactively  to  Airport  construction  contracts  made  prior 
to  the  amendment. 


I 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

CITY  AnORNEV 
CITY  HALL 


Opinion  No.  78-7  -2-  January  27,  1978 


"The  first  rule  of  construction  is 
that  legislation  must  be  considered  as  address- 
ed to  the  future,  not  to  the  past  .  .  .  (and)  a 
retrospective  operation  will  not  be  given  to  a 
statute  which  interferes  with  antecedent 
rights  .  .  .  unless  such  be  the  unequivocal  and 
inflexible  import  of  the  terms,  and  the  manifest 
intention  of  the  legislature."   Greene  v.  United 
States  (1963)  376  u.s.  149,  160,  11  L.Ed.  2d  576, 
84  S.Ct.  615;  Dworman  v.  Mayor  &  Bd  of  Aldermen, 
Etc. ,  Morristown  (1974)  370  F.Supp.  1056,  1074. 

In  California,  there  is  a  presixmption  of  prospective 
operation  especially  where  retrospective  operation  would  impair 
obligations  of  contract  or  interfere  with  vested  rights.   People 
v.  Allied  Architects  Assn.  (1927)  201  Cal.  429. 

"A  retrospective  law  is  one  which 
operates  upon  matters  which  occurred,  or  rights 
and  obligations  which  existed,  before  the  time 
of  enactment.   The  established  rule  regarding 
such  statutes  is  that  no  statute  or  constitut- 
ional provision  shall  be  so  construed  as  to  give 
it  a  retroactive  effect,  to  divest  individuals 
of  rights  vested  previous  to  its  passage,  or  to 
affect  pending  litigation,  unless  such  intent 
is  expressly  declared  or  necessarily  implied  in 
the  language  of  the  provision  to  be  construed." 
Id.  at  436-437  (citations  omitted.) 

Airport  contracts  provide  for  progress  payments  only 
if  so  stipulated  in  the  Invitation  for  Proposals  and  in  the 
Special  Provisions  of  the  specifications.   Otherwise,  no  payment 
may  be  made  before  all  the  work  required  under  the  contract  is 
completed. 

A  provision  for  progress  payments  included  in  an  Air- 
port contract  such  as  section  67  of  the  Specifications,  General 
Provisions,  is  a  covenant  which  may  obligate,  subject  to  the 
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judgment  of  the  Engineer,  the  City  to  pay  to  the  contractor 
in  the  matter  provided  by  law  an  amount  equal  to  90  percent 
of  said  Engineer's  estimate,  or  a  lesser  amount  if  so  pro- 
vided in  the  Special  Provisions. 

To  apply  Section  7.202  of  the  Charter  of  the  City  and 
County  of  San  Francisco  as  amended  November  8,  1977  to  contracts 
previously  made  would  amount  to  a  retroactive  application  of  the 
statute  to  contract  rights  and  obligations  which  existed  prior 
to  Its  enactment  without  any  evidence  of  legislative  intent  for 
the  statute  to  operate  retrospectively. 

Thus  Section  7.202  of  the  Charter  of  the  City  and 
County  of  San  Francisco  as  amended  November  8,  1977  does  not 
apply  to  Airport  contracts  made  prior  to  its  enactment. 

The  provisions  of  Section  7.202  of  the  Charter  of  the 
City  and  County  of  San  Francisco  as  amended  November  8,  1977  are 
permissive  for  the  contracting  officer  in  the  City  department. 

Section  7.202  as  amended  provides  in  pertinent  part 
as  follows : 

"Any  contract  may  provide  for 
progressive  payments  .  .  .  progressive 
payments  may  be  made  not  to  exceed  ... 
any  contract  may  provide  for  progressive 
payments  for  equipment  ..."   (emphasis 
added . ) 

"May"  when  used  in  a  statute  connotes  a  permissive 
rather  than  mandatory  provision.  Carter  v.  Seaboard  Finance 
Co^  33  C  2d  564,  203  P  2d  758.   A  mandatory  construction  for 

may   arises  where  the  object  to  be  attained  compels  such  a 
o5''f^o''''H°'''  D^iscoll  V-  East-West  Dairymen's  Assn.  52  CA 
^d  468,  126  P  2d  647,  or  where  that  construction  is  necessary 
to  give  effect  to  the  legislative  intent  or  policy  or  is  re- 
quired by  the  context.   Santa  Cruz  Rock  Pavement  Co,  v.  Heaton 
105  C  162,  38  P  693.  ~ 

The  purpose  of  Section  7.202  of  the  Charter  as  amended 
IS  to  vest  discretionary  authority  in  the  Engineer  to  protect 
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the  interests  of  the  taxpayers  of  the  City  and  County  of  San 
Francisco  by  making  payments  on  contracts  for  the  improvement 
of  public  works  when  in  the  Engineer's  best  professional  judg- 
ment the  work  performed  is  of  sufficient  quality  and  quantity 
to  warrant  payment  in  full  or  in  part.   As  such  the  Engineer 
holds  the  position  of  a  trustee  of  public  funds  which  have  been 
allocated  to  pay  for  a  certain  project.   The  Engineer  determines 
when  the  project  has  been  performed  to  the  point  which  merits 
payment.   To  construe  "may"  as  it  appears  in  this  statute  as 
mandatory  would  be  to  defeat  the  whole  purpose  of  vesting  this 
discretionary  power  to  authorize  progress  payments  in  the 
Engineer. 

Thus  it  is  patent  that  "may"  as  it  is  used  in  Section 
7.202  of  the  Charter  of  the  City  and  County  of  San  Francisco  as 
amended  November  8,  1977  denotes  permissiveness  for  the  object 
of  the  Charter  section  does  not  compel  a  mandatory  construction, 
nor  is  a  mandatory  construction  necessary  to  give  effect  to  the 
legislative  intent  or  policy,  and  a  mandatory  construction  is 
certainly  not  required  by  the  context. 

The  general  provisions  of  the  contract  documents 
should  be  revised  to  reflect  this  new,  permissive  authority 
vested  in  the  Engineer  embodied  in  Section  7.202  of  the  Charter 
of  the  City  and  County  of  San  Francisco  as  amended  November  8, 
1977.   I  will  meet  with  the  members  of  your  construction  staff 
to  draft  the  necessary  contract  provisions. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By 


JAMES  H.  WOODS 
Deputy  City  Attorney 


APPROVED: 


City  Attorney 


*  3  CITY  AND  COUNTY  OF  SAN  FRANCISCO 

GEORGE  AGNOST 

-  CITY  ATTORNEY 
CITY  HALL 


January    31,    1971 


"^   ^"tZUi,    OPINION    NO.     78-i 


SUBJECT:  Legality  of  Court  Order  Re  Preparation 

and  Submission  of  Budget  Estimate  of 
County  Clerk  for  Fiscal  Year  1978-1979 

REQUESTED  BY:      Lawrence  S.  Mana,  Presiding  Judge 
Superior  Court 

PREPARED  BY:       James  J.  Stark 

Deputy  City  Attorney 


QUESTIONS  PRESENTED 

Is  the  order  of  the  Superior  Court,  directing  the 
County  Clerk  as  ex  officio  Clerk  of  the  Superior  Court 
to  prepare  a  separate  budget  for  court  operations,  which 
budget  is  to  be  submitted  upon  receipt  by  the  Controller 
to  the  Board  of  Supervisors,  without  the  necessity  of 
review  and  approval  of  the  Chief  Administrative  Officer 
and  the  Mayor,  legal? 

CONCLUSION  ^pR  ]_  7  1978 

Yes. 

DOCUMENTS  DEPT. 
8.F.  PU -Lie  LIBRARY 

ANALYSIS 

The  County  Clerk  of  the  City  and  County  of  San  Fran- 
cisco is  ex  officio  the  Clerk  of  the  Superior  Court  in  said 
City  and  County.   (Cal.  Const.  Article  VI,  Sec.  4;  Government 
Code,  Sec.  26800.)   The  two  offices  are  distinct  as  though 
occupied  by  different  persons.   (Union  Bank  &  Trust  Co.  v. 
Los  Angeles  County  (1934)  2  Cal.App.2d  600,  608.)   Among 
the  duties  of  the  Clerk  of  the  Superior  Court  is  the  duty 
to  carry  out  any  order  imposed  by  the  lawful  authority  of 
the  Superior  Court  (12  Cal.Jur.3d,  Clerk  of  Court,  Sec.  10; 
Union  Bank  &  Trust  Co.  v.  Los  Angeles  County,  supra.)   Wilful 
neglect  or  violation  of  duty  by  a  clerk  is  punishable  as  a 
contempt  (C.C.P.  Sec.  1209(3)  ). 


OPINION  NO.  78-8 
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The  judicial  power  of  the  State  is  vested  in  the 
Supreme  Court,  Courts  of  Appeal,  superior  courts,  municipal 
courts,  and  justice  courts.   (Cal.  Const.,  Art.  VI,  Sec.  1.) 
In  iMillholen  v.  Riley  (1930)  211  Cal.  29,  at  pages  33  and  34, 
the  Supreme  Court  in  discussing  the  powers  of  a  court  set  up 
the  constitution,  stated: 

"A  court  set  up  by  the  Constitution 
has  within  it  the  power  of  self-preservation, 
indeed,  the  power  to  remove  all  obstructions 
to  its  successful  and  convenient  operation. 
This  arises  from  the  fact  that  it  is  part  of 
and  belongs  to  one  of  the  three  independent 
departments  set  up  by  the  Constitution,  article 
VI,  section  1.   This  power  is  recognized,  among 
other  places,  in  sections  47  and  144  of  the 
Code  of  Civil  Procedure.   While  the  above  state- 
ment is  true,  there  is  this  qualification  thereof, 
which  has  been  recognized  at  all  times  in  this 
state — the  legislature  may  at  all  times  aid  the 
courts  and  may  even  regulate  their  operation  so 
long  as  their  efficiency  is  not  thereby  impaired." 

The  provisions  of  Section  144  of  the  Code  of  Civil 
Procedure,  referred  to  by  the  Supreme  Court  in  the  Millholen 
case,  supra,  were  repealed  in  1953  (Stats.  1953,  Chapter 
206,  p.  1238,  1341,  Sec.  7)  and  re-enacted  as  Section  68073 
of  the  Government  Code,  (Stats.  1953,  Chapter  206,  p.  1238, 
Sec.  1)  which  now  reads  as  follows: 

"§68073.   Rooms  and  facilities  for  holding 

court;  exclusion  of  reporter's  equip- 
ment. 

"In  each  county  the  board  of  supervisors 
shall  provide  suitable  rooms  for  holding  the 
superior,  municipal  and  justice  courts,  for  the 
chambers  of  the  judges  of  said  courts  and  for 
court  attendants,  together  with  sufficient  atten- 
dants, heat,  light,  furniture,  furnishings,  equip- 
ment, stationery,  supplies,  and  other  personal 
property,  for  said  rooms  and  chambers  and  for  the 
transaction  of  the  business  of  the  courts.   Prior 
to  the  construction  of  new  court  facilities,  the 
board  of  supervisors  shall  submit  proposed  plans 
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quarters'  for  the  courts  without  selecting 
and  designating  the  sites  of  the  buildings 
to  house  the  courts,  as  well  as  the  character 
and  size  of  the  buildings.   The  determination 
of  what  is  'suitable'  as  quarters  for  the 
courts  necessarily  includes  the  selection 
of  a  site  as  well  as  ascertainment  of  the 
extent. and  character  of  accommodations  which 
a  building  or  buildings  must  contain.   Prescrib- 
ing the  policy  and  duty  was  the  legislative 
act  of  the  state;  carrying  out  the  policy  by 
performing  the  duty  is  an  administrative  func- 
tion delegated  by  the  state  to  the  local  govern- 
ing body,  the  board  of  supervisors," 

(36  Cal.2d,  125,  130.   See  also:   Lavine  v. 
Jessup  (1958)  161  Cal.App.2d  59,  65). 

By  analogy,  it  equally  seems  obvious  beyond  the  reach 
of  serious  argument  that  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco  cannot  perform  the  duty  of  providing ■ 
"sufficient  attendants,  heat,  light,  furniture,  furnishings, 
equipment,  stationery,  supplies,  and  other  personal  property  .  .  , 
for  the  transaction  of  the  business  of  the  courts"  (Government 
Code,  Sec.  68073)  if  the  budget  estimate  of  its  chief  ministerial 
officer  is  to  be  subject  to  review  and  possible  reduction  by 
either  or  both  the  Chief  Administrative  Officer  and  the  Mayor 
of  the  City  and  County  prior  to  submission  of  said  estimate 
to  the  Board  of  Supervisors,  particularly  in  view  of  the 
limited  power  of  the  Board  of  Supervisors  to  increase  any  amount 
for  personal  services  or  materials,  supplies,  or  contractual 
services  in  the  proposed  budget  as  submitted  to  said  Board 
by  the  Mayor  (Charter,  Sec,  6.205). 

In  the  light  of  the  foregoing,  it  is  my  opinion  that  the 
order  herein  is  legal  in  every  respect. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 

By 


JAMES  J.  STARK 
Deputy  City  Attorney 
Approved: 


City  Attorney 


H2 

7?.^ 
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770  GOLDEN   GATE  AVENUE.    RM.    230 
SAN   FRANCISCO.    CA   94I02 
"^  (416)    5S8-936S 


DONALD  J.CARIBALOI 
HAYMOND  C.  AGOSTI 
DAN  MAGUIRE 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY 


February  6,    1978 


S^  LETTER  OPINION  NO.  78-9 


Power  of  Board  of  Supervisors  to  increase  death 
benefit  only  for  persons  retired  under  Retirement 
System,  but  not  for  current  employees.. 

Legislative  and  Personnel  Committee,  Board  of 
Supervisors 

Donald  J.  Garibaldi,  Deputy  City  Attorney 


QUESTION  PRESENTED 

May  the  Board  of  Supervisors  make  applicable  only  to  persons 
aleady  retired  under  the  Retirement  System  an  amendment  to  Section 
16.80  of  the  San  Francisco  Administrative  Code  increasing  from 
$1,000  to  $2,500  the  amount  of  the  death  benefit  payable  upon  the 
death  of  a  person  retired  under  the  Retirement  System? 

CONCLUSION  APR  1  7  1978 


No. 


ANALYSIS 


By  its  request  for  opinion,  the  Legislative  and  Personnel 
Committee  seeks  to  determine  whether  it  can  increase  the  death 
benefit  for  persons  retired  under  the  Retirement  System  from 
$1,000  to  $2,500  and  make  such  increase  applicable  only  to  persons 
already  retired,  while  leaving  the  question  of  increasing  said  death 
benefit  for  active  employees  to  negotiation  during  the  salary  standar- 
dization process. 

The  Retirement  System  provides  benefits  for  three  categories  of 
members:   Police,  Fire  and  Miscellaneous.   Each  of  those  categories 
of  members  have  various  benefit  plans  under  which  they  derive  their 
benefits,  the  coverage  of  a  member  under  a  particular  plan  being 
determined  generally  by  the  date  upon  which  he  became  a  member  of  the 
Retirement  System. 


Each  of  the  benefit  plans  is  governed  by  Charter  provisions. 
With  respect  to  the  authority  of  the  Board  of  Supervisors  to  provide 
for  a  death  benefit  upon  the  death  of  a  person   retired  under  a 
particular  plan,  each  of  the  plans  contains  a  provision, setting 


Legislative  &  Personnel  Com. 
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forth  the  specific  authority  of  the  Board  of  Supervisors.   For 
example,  subsection  (E)  of  Section  8.509  provides  as  follows: 

"Upon  the  death  of  a  member  after  retirement  and 
regardless  of  the  cause  of  death,  a  death  benefit  shall 
be  paid  to  his  estate  or  designated  beneficiary  in  the 
manner  and  subject  to  the  conditions  prescribed  by  the 
board  of  supervisors  for  the  payment  of  a  similar  death 
benefit  upon  the  death  of  other  retired  members." 

A  similar  provision,  at  times  in  slightly  different  language, 
is  found  in  the  Charter  provisions  governing  each  of  the  other  re- 
tirement programs  under  the  Retirement  System.   (See  Charter  Sec- 
tions 8.540,  8.552,  8.559-8,  8.565,  8.576,  8.584-5,  8.585-8  and 
8.586-8.)   The  effect  of  these  provisions  is  to  require  that,  in 
providing  a  post-retirement  death  benefit  under  a  particular  re- 
tirement program,  the  Board  of  Supervisors  shall  provide  the  same 
benefit  for  all  persons  who  are  covered  under  that  particular  pro- 
gram, whether  they  are  already  retired  or  will  retire  at  some  time 
in  the  future.   Accordingly,  the  Board  of  Supervisors  does  not 
have  the  power  to  increase  the  post-retirement  benefit  under  a 
particular  retirement  program  only  for  persons  already  retired 
under  that  program. 

Respectfully  submitted, 

GEORGE  AGNOST,  City  Attorney 


By 


Donald  J.  Garibaldi 
Deputy  City  Attorney 


APPROVED: 


City  Attorney 
DJG: jy 


SF 
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^  LaJCZa^^  opinion  no.  78-10 


SUBJECT:       Authority  of  Board  of  Supervisors  to 
Provide  Premium  Pay  for  Employees 
Assigned  to  Supervisory  Duties 

REQUESTED  BY;   John  Walsh,  General  Manager,  Personnel 
Civil  Service  Commission 

PREPARED  BY:   James  L.  Lazarus,  Deputy  City  Attorney 

QUESTION  PRESENTED 

May  the  Board  of  Supervisors  provide  in  the  salary 
standardization  ordinance  for  premium  pay  for  certain  employees 
assigned  to  supervisory  duties  outside  of  their  classification? 

CONCLUSION  APR  1  7  1978 

Yes. 

ANALYSIS 

The  Board  of  Supervisors  ratified  and  the  Mayor  approved 
a  letter  of  understanding  entered  into  by  the  City  and  County  of 
San  Francisco  and  Stationary  Engineers,  Local  39.   Various  pro- 
visions of  the  letter  of  understanding  have  an  effect  upon  com- 
pensation and  working  conditions  for  employee  classifications 
represented  by  Local  39.   The  terms  were  incorporated  into  the 
1977-78  Salary  Standardization  Ordinance. 

The  Board  of  Supervisors  is  empowered,  pursuant  to  Charter 
Sections  2.101,  8.400,  8.401  and  8.407,  to  fix  compensation, 
including  the  basic  wage  rate  and  working  conditions,  for  the 
classifications  represented  by  Local  39.   Specifically,  Section 
8.400  grants  to  the  Board  of  Supervisors  the  "...  power  and  .  .  , 
duty  to  fix  by  ordinance  from  time  to  time,  as  provided  in  Section 
8.4oi,  all  salaries,  wages  and  compensation  of  every  kind  and 
nature,  except  pension  or  retirement  allo\vances,  for  the  positions 
...  of  all  officers  and  employees  ..." 
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John  Walsh  February  6,  1978 

Charter  Section  8.400  provides  that  the  appointing 
officer  must  approve  the  payroll  which  shall  be  the  basis 
for  the  issuance  of  warrants.   The  Civil  Service  Coinmission 
must  verify  that  all  the  names  appearing  on  the  payroll  are 
legally  appointed  or  employed  by  the  department.   The  Civil 
Service  Commission  or  the  Controller  must  check  "the  lega- 
lity of  the  creation  of  any  position  in  the  city  and  county 
service  and  the  rate  of  compensation  fixed  therefor. ",  in  the 
annual  salary  ordinance  (Charter  Section  6.207). 

Charter  Section  3^661  authorizes  the  Civil  Service 
Commission  to  adopt  rules,  not  in  conflict  vjith  other  provi- 
sions of  the  Charter,  to  carry  out  the  Civil  Service  provisions 
of  the  Charter,  including  rules  on  temporary  filing  of  posi- 
tions.  Pursuant  to  this  grant  of  power,  the  Commission  has 
adopted  Rule  26.  entitled  "Temporary  Assignments  Outside  of 
Classification. 

Rule  26  provides  that  employees  may  not  be  assigned 
duties  outside  of  his  or  her  classification,  except  for 
temporary  assignments.   A  temporary  assignment  is  defined 
as  one  without  change  in  classification  or  pay  to  duties  not 
included  in  the  employee's  classification. 

You  question  whether  the  Board  of  Supervisors  has  the 
legal  authority  to  include  a  provision  in  the  1977-78  Salary 
Standardization  Ordinance  providing  increased  compensation^ 
to  employees  performing  duties  outside  of  his  or  her  classi- 
fication.  (Section  IVB) 

In  ray  opinion  the  adoption  of  such  a  provision  is 
within  the  Charter-granted  authority  of  the  Board  of  Super- 
visors, 

Assuming  Rule  26  attempts  to  regulate  the  payment  of 
additional  compensation  for  work  performed  out  of  classifi- 
cation, the  Civil  Service  Commission's  authority  to  adopt 
such  a  rule  conflicts  with  the  power  and  duty  of  the  Board 
of  Supervisors  to  enact  schedules  of  compensation. 
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Charter  Section  3,661  grants  to  the  Commission  the 
authority  to  adopt  rules  on  the  temporary,  seasonal  S'nd^ 
permanent  filing  of  positions  "except  as  othen^ise  provided 
in  this  charter  ..."  Clearly,  the  po\-7er  to  set  rates  of 
compensation,  including  monetary  working  conditions  rests 
V7ith  the  Board  of  Supervisors.   Though  Charter  Section  3.407 
imposed  limits  on  the  Board's  discretion  to  determine  basic 
rates  of  pay,  many  vjorking  condition  benefits  remain  T7ithin 
the  authority  of  the  Board  to  fix  pursuant  to  Charter  Sections 
8.400  and  8.401.   (See  City  Attorney's  Opinion  of  February  17, 
1977). 

The  poTizer  of  the  Commission  to  adopt  rules  regarding 
the  temporary  filling  of  positions  is  a  limited  grant  of 
authority.   On  the  other  hand,  the  power  of  the  Board  of 
Supervisors  to  set  the  rate  of  compensation  for  the  employment 
classifications  in  question  is  only  restricted  by  the  provi- 
sions of  the  Charter  Sections  3.400,  8.401  and  3.407.   As  was 
pointed  out  above.  Section  3.400  grants  authority  to  the  Board 
of  Supervisors  "to  fix  by  ordinance  .  .  .  all  salaries,  wages 
and  compensations  of  every  kind  and  nature  .  ,  .  ' 

The  limited  grant  of  authority  to  the  Commission  to 
adopt  rules  must  give  \<iay   to  the  broad  language  of  Section 
8.400.   Rates  of  compensation  and  the  administrative  provi- 
sions under  which  the  compensation  shall  be  paid  are  adopted 
by  the  Board.   The  Civil  Service  Commission  is  not  empowered 
to  adopt  rules  which  infringe  upon  this  authority. 

You  are  correct  in  pointing  out  that  the  validity  of 
Rule  26  was  not  questioned  in  the  case  of  San  Francisco  City, 
etc.  Employees  International  Union  v.  Citv  ana  County  ot  San 
Francisco  (19/5)  49  CA  3d  1/T,      IH"  that  case  the  Ciyii  bervice 
Commission  granted  an  employee  additional  compensation  for 
work  performed  out  of  classification  in  excess  of  thirty  days, 
after  finding  that  the  department  should  have  requested  a 
temporary  appointment.   However,  the  Court  held  that  the 
employee  had  no  right  to  the  compensation  absent  the  submis- 
sion of  a  requisition  by  the  appointing  officer  and  approval 
of  the  temporary  appointment  by  the  Mayor  and  the  Controller. 
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The  requisition  procedure  T7as  contained  in  provisions  of  the 
salary  ordinance  adopted  by  the  Bo.-ard  of  Supervisors  and 
superseded  any  rule -making  authority  of  the  Civil  Service 
Commission  regarding  an  employee's  right  to  additional 
compensation  for  x-Tork  performed  out  of  his  or  her  classifi- 
cation. 

Section  1.1  of  the  Annual  Salary  Ordinance  for 
1977-73  is  similar  to  the  provisions  which  were  found 
controlling  in  the  case  cited  above.   However,  it  is  appli- 
cable to  appointments  and  not  assignments.   Section  IV  B  of 
the  Salary  Standardization  Ordinance  applies  to  employees 
assigned  to  perform  supervisory  x7ork  outside  of  his  or  her 
classification,  and  therefore,  is  not  in  conflict  x^ith  the 
Annual  Salary  Ordinance. 

Section  IVB  was  not  drafted  to  supersede  the  tempo- 
rary assignment  limitations  contained  in  Rule  26.   The  ordi- 
nance merely  seeks  to  provide  additional  compensation  to 
specific  classes  when  performing  supervisory  duties  in  excess 
of  fifteen  days  during  a  fiscal  year.   The  thirty-day  assignment 
limitation  and  the  duty  of  appointing  officers  to  seek  requi- 
sitions for  temporary  appointments  in  excess  of  thirty  days 
remains  untouched  by  the  additional  compensation  provision 
contained  in  Section  IVB. 

In  my  opinion  the  premium  pay  provision  of  Section 
IVB  of  the  Salary  Standardization  Ordinance  was  legally 
adopted  by  the  Board  of  Supervisors  and  pajrments  requested  by 
the  affected  departments  must  be  authorized  by  the  General 
Manager,  Personnel  if  the  employee  (s)  is  othen<7ise  found  to  be 
legally  entitled  to  the  requested  salary,  x>7age  or  compensation. 

Respectfully  submitted, 

GEORGE  AGNOST,  City  Attorney 


APPROVED: 


By 

Jr*mas   L.    Lazarus 


City  Attorney  Deputy  City  Attorney 

JLL:cb 
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SUBJECT:       Police  Officers'  Secondary  Employment  Record; 
Right  to  Privacy 

REQUESTED  BY:  Acting  Chief  of  Police  Kevin  J.  Mullen 

PREPARED  BY:   James  L,  Lazarus 

Deputy  City  Attorney 


QUESTION  PRESENTED 

May  the  Police  Department  release  to  the  public  names  of 
police  officers  holding  secondary  employment  and  identifying  the 
firms  where  they  are  employed? 


CONCLUSION  APR  1  7  1978 

No. 

DOCUMENTS  DEPT. 
S.F.  PU    Lie  I  IBRARY 

ANALYSIS 

Police  officers  wishing  to  engage  in  after  duty  employment 
must,  pursuant  to  departmental  regulation,  request  permission  of 
the  department.  Application  is  made  on  a  secondary  employment 
request  form  which  includes  the  name  of  the  officer,  the  employer, 
weekly  and  daily  hours  and  salary.   This  form  is  made  a  part  of 
the  officer's  personnel  file,  maintained  by  the  Police  Department. 

Government  Code  Sec.  6250  et  seq . ,  the  California  Public 
Records  Act,  requires  a  local  agency  to  make  available  for  pub- 
lic inspection,  with  certain  exceptions,  all  public  records  re- 
tained by  the  agency.  However,  Sec.  6254  specifically  permits 
a  local  agency  to  refrain  from  disclosing  personnel  records  if 
such  disclosure  "...  would  constitute  an  unwarranted  invasion 
of  personal  privacy." 
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"The  right  of  privacy  exists  on  two  levels.   On 
the  one  hi^d,  it  is  the  right  of  a  person  to  be  let 
alone  in  his  private  life  and  to  be  free  from  unwarranted 
and  undesirable  publicity  exposing  his  private  life. 
As  such,  it  is  the  basis  for  an  action  in  tort  for  the 
invasion  of  privacy.   On  the  other  hand,  it  is  the  right 
of  a  person  to  lead  his  private  life  without  intrusion 
by  the  government.   Thus,  prior  to  adoption  of  the  state 
constitutional  provision,  it  was  said  that  whenever  an 
individual  may  harbor  a  reasonable  expectation  of  privacy, 
he  is  entitled  to  be  free  from  unreasonable  governmental 
intrusion." 

In  ray  opinion,  a  police  officer  has  a  reasonable  expecta- 
tion that,  absent  an  over\<7helming  governmental  purpose,  the  con- 
tents of  his  or  her  personnel  file  will  be  treated  confiden- 
tially by  the  department.   Furthermore,  I  have  not  been  presented 
with  evidence  that  any  governmental  purpose  will  be  served  by 
the  disclosure  of  information  compiled  from  the  secondary  em- 
ployment requests  on  file  with  the  department. 

Finally  the  memorandum  of  understanding  entered  into 
by  the  Police  Commission  and  the  Police  Officers'  Association 
contains  a  provision  protecting  the  contents  of  personnel 
records  from  voluntary  disclosure  by  the  department  (1971 
Memorandum  of  Understanding,  Sec.  28).   Though  this  agreement 
has  expired,  the  Chief  of  Police  on  February  9,  1976  issued 
General  Order  No.  9  extending  the  operation  of  Section  28 
and  agreed  to  adhere  to  the  provision  "...  unless  and  until 
instructed  to  do  otherwise  by  the  Police  Commission." 

It  must  also  be  noted  that  the  Police  Officers'  Bill 
of  Rights  (Section  2i  and  j  of  the  1974  Memorandum  of  Under- 
standing) grants  to  police  officers  the  right  to  seek  com- 
patible secondary  emplojrment  and  the  expectation  that  infor- 
mation regarding  sources  of  income  shall  not  be  disclosed. 
Though  this  memorandum  has  also  expired,  the  operation  of 
these  provisions  was  also  extended  by  General  Order  No.  9. 

Though  Government  Code  Sec.  6258  permits  any  person  to 
institute  proceedings  for  injunctive  or  declaratory  relief 
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to  enforce  his  right  to  inspect  public  records,  in  my  opinion, 
the  right  to  privacy  of  both  the  officer  and  the  employer  would 
be  invaded  should  the  department  disclose  secondary  employment 
information  compiled  from  personnel  records. 


Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By_ 


James  L.  Lazarus 
Deputy  City  Attorney 


APPROVED : 


Chief  Deputy  City  Attorney 
JLL/mk 


SP 
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UXZl^   opinion  78-12 


SUBJECT:       The  Propriety  of  the  Transfer  of  Certain 
Port  Funds  from  Restricted  Cash  to 
Operating  Cash 

REQUESTED  BY:   Julius  E.  Herren,  Director,  Administration 
and  Finance,  San  Francisco  Port  Commission, 
Ferry  Building,  San  Francisco,  California 
9A111 

PREPARED  BY:   William  P.  Lynch,  Jr. 

Deputy  City  Attorney  APR  1  7  1976 


QUESTION  PRESEI-TTED 


DOCU^'£NTS  OEPT. 
S.F.  PU  ll-iC  I  IBRARY 


Was  the  San  Francisco  Port  Commission  precluded 
during  the  1976  fiscal  year  from  transferring  capital  funds, 
established  by  the  1971  San  Francisco  General  Obligation 
Harbor  Improvetrent  Bond  issue  and  the  1953  State  of 
Califoinaia  Harbor  Development  Bond  issue,  to  operating  cash 
for  work  performed  during  previous  years  on  the  following: 

1.  Capital  projects  completed  in  prior 
fiscal  years; 

2.  Capital  projects  uncompleted  as  of  the 
beginning  of  the  fiscal  year  ended  June  30,  1977; 

3.  Projects  charged  to  maintenance  expense 
in  the  current  and  prior  fiscal  years  due  to 
alleged  oversights  and  errors? 


CONCLUSION 
No. 


Mr.  Julius  E.  Herren      -2-  February  9,  1978 


ANALYSIS 


This  is  In  response  to  the  request  made  to  the  San 
Francisco  Port  Coimlsslon  by  Mr.  S.  Thomas  Cleveland  of 
the  Toucha  Ross  and  Company  which  is  examining  the  port's 
financial  statement  for  the  fiscal  year  ending  on  June  30, 
1977.  You  have  informed  my  office  that  all  work  involved 
was  performed  pursuant  to  the  appropriate  bond  issue  and 
such  work  did  not  commence  prior  to  the  issuance  of  these 
bonds.  You  have  stated  that  the  projects  charged  to  main- 
tenance expense  were  actually  capital  projects  and  that 

^«  L^fr°f     ""^'^  ^^^"^   corrected  by  charging  these  projects 
to  capital  expense. 

You  are  advised  that  neither  the  resolution  of 
?««,?   ^?\^??  placement  of  the  General  Obligation  bond 
Issue  on  the  ballot,  the  ordinance  calling  for  the  soecial 

Sor'do::  ::""   '^^  ?^"f  ^^  ^^^^^^^  ^-^  s,lsequent  tra^^f^L. 
Nor  does  the  resolution  proposing  the  amendment  to  the 
constitution  nor  the  amendment  regarding  the  1958  Harbor 
Development  Bond  issue  prohibit  such  subsequent  transfers. 
Furthermore,  for  the  present  purposes,  no  distinction  is 
?S^.w^^/'°'i^''^P^^  ^^^   ^^^^^"  "Pi^^l  projects  completed 
t?/T««^  ^4"''%  ^^^"  ^""^   capital  projects  uncompleted  as  of 
Droce!d^  5   k  ^^^T;  7^^   ^^^^"^  principle  is  that  bond 
nil  it     T     !  «PPi^«^°«ly  to  purposes  for  which  the  bonds 
were  issued  and  sold.   (Mines  v.  Del  Vallp  (1927)  201  C  273- 

ItlJi'/     i   657.)  Taere  is  no  law  prohibiting  a  subsequent 
transfer  from  the  capital  fund  to  the  operating  expenses  for 


Mr.  Julius  E.  Her r en 


•3- 


February  9,  1973 


work  performed  pursuant  to  the  bond  Issue,  even  though 
such  work  was  originally  paid  from  operating  expenses. 

Respectfully  submitted. 


GEORGE  AGNOST 
City  Attorney 


APPROVED: 


WPL/bc 


By. 


William  P.  Lynch,  Jr. 
Deputy  City  Attorney 


City  Attorney 
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GEORGE  AGNOST 
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^  U^OOlL.   opinion  78-13 

SUBJECT:        The  Application  of  Section  3.13  of 

the  Administrative  Code  to  the  Warren 
Simmons  Project 

REQUESTED  BY:    Martin  Snipper,  Director,  San  Francisco 
Art  Commission,  165  Grove  Street,  San 
Francisco,  California   94102 

PREPARED  BY:    William  P.  Lynch,  Jr. 

Deputy  City  Attorney  ArK  1  (  lyio 

DOCU^-INTS  DEPT. 
S.F.  PU    I-IC  I  IBRARV 

QUESTION  PRESENTED 

Does  Section  3.13  of  the  Administrative  Code  apply  to 
the  Warren  Simmons  project? 


CONCLUSION 
No. 

ANALYSIS 

Section  3.13  of  the  Administrative  Code  provides,  in 
pertinent  part,  as  follows: 

"Before  proposing  a  bond  issue  or  making 
a  request  for  an  appropriation  for  the  construc- 
tion of  a  building  or  an  addition  to  a  building, 
the  officer,  board  or  commission  concerned  shall 
submit  the  subject  matter  to  the  art  commission 
for  its  recommendation  as  to  the  amount  that 
should  be  added  thereto  for  the  adornment  of  the 
proposed  structure  with  painting,  sculpture  or 
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other  works  of  art,  said  amount  not  to  exceed 
two  per  cent  (27o)  of  the  gross  estimated 
project  cost,  exclusive  of  the  items  proposed 
for  such  adornment." 

The  Warren  Simmons  project  does  not  involve  a  bond 
issue  or  an  appropriation  for  construction.   Consequently 
Section  3.13  does  not  apply  to  the  Warren  Simmons  project. 

This  opinion  does  not  address  the  application  of 
Section  3.601  of  the  Charter. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By i_ ^ ^^ 

William  P.  Zynch<  Jr 
Deputy  City  Attorney 


APPROVED; 


GEORGE  AGNOST 
City  Attorney 


I 


WPLrbc 


^^  CITY  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

CITY  ATTORNEY 
''''        CITY  HALL 


January  24,   1978 


APR  1  7  1976 

-^  1.jCCLll  Opinion  No,    7  8-14 

-^  DOCU^£NTS  DEPT. 

S.F,  PU    Lie  r  IBRARY 


SUBJECT:      Rewards  to  Ambulance  Crews 

REQUESTED  BY:  Joseph  Mignola,  Jr. 

Assistant  Director  of  Public  Health  for 
Hospital  Services 

PREPARED  BY:   James  L.  Lazarus,  Deputy  City  Attorney 


QUESTION  PRESENTED 

May  Public  Health  Department  ambulance  medical 
stewards  accept  monetary  awards  for  outstanding  service 
from  private  sources? 

CONCLUSION 

No. 


ANALYSIS 

Section  8.105(e)  of  the  Charter  prohibits  an  officer 
or  employee  from  receiving  a  reward  or  gift  if  the  employee 
is  receiving  compensation  from  the  city  and  county  for  the 
performance  of  those  services: 

"(e)  No  officer  or  employee  of  the  city  and  county 
shall  receive,  directly  or  indirectly,  any  compen- 
sation, reward  or  gift  from  any  source  except  com- 
pensation from  the  City  and  County  of  San  Francisco, 
or  any  other  governmental  agency  to  which  he  has  been 
duly  appointed  for  any  service,  advice,  assistance  or 
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Joseph  Mignola,  Jr.        2  January  24,  1978 

of^^hp"^•^^  related  to  the  governmental  processes 
or  pS?U^LVSrit?ng!^'  ^^^^^'  '°^  '^^^   ''^   ^^^^^^ 

„„,,^.  ^^   ^^  "^y   understanding  that  tte  ambulance  crew  in 
?at3d  bv  ?hP  P?f^°"^i"S  d^ti^s  for  which  they  were  compen- 
Charter  3e?  Rll.T^   County  of  San  Francisco.   In  my  SpLion 
a  St  for  ;  J' -^^^^  prohibits  an  employee  from  receiving    * 
a  gxft  for  services  rendered  from  any  source  other  than  ?hp 
hi  ?T.^"n  ^°''"'^-  ^  '"^^i^  ^^^^^d  system  coulS  be  established 

Respectfully  submitted, 
GEORGE  AGNOST,  City  Attorney 


By 

James  L.  Lazarus 
Deputy  City  Attorney 
APPROVED : 


City  Attorney 


GEORGE  AGNOST 

CITY  AHORNEV 
CITY  HALL 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


OPINION  NO.   78-15 


Dianne  Feinstein ,  President     2     February  22,  1978 
Board  of  Supervisors 


ANALYSIS 


Ordinance  No.  55  3-77,  entitled  "Temporarily  Pro- 
hibiting the  Approval  of  Permits  for  the  Establishment 
of  Amusements,  Places  of  Entertainment,  Dance  Halls, 
Cabarets  and  Restaurants  .  .  .,"  was  passed  for  the 
purpose  of  curtailing  the  proliferation  of  the  defined 
uses  pending  study  of  the  question  whether  a  special 
use  district  for  such  uses  should  be  established  for 
that  area  defined  by  the  ordinance.   Passage  of  the 
moratorium  was  deemed  necessary  to  prevent  the  frustra- 
tion of  the  results  of  the  study,  or  of  any  regulations 
adopted  pursuant  to  the  findings  of  said  study,  by  the 
interim  establishment  of  uses  which  may  be  in  conflict 
with  regulations  that  might  result  from  the  study. 

The  ordinance  was  directed  to  the  curtailment  of 
future  regulated  uses  only  and  did  not  specifically 
regulate  the  expansion  of  existing  uses. 

Therefore,  your  first  question  must  be  answered 
in  the  negative. 

However,  as  the  expansion  of  an  existing  regulated 
use  V70uld,  in  all  likelihood,  exacerbate  the  problems 
cited  in  the  ordinance  (noise,  scarcity  of  parking  for 
residents  of  the  area,  street  and  sidewalk  congestion  and 
a  general  reduction  in  the  quality  of  life) ,  such  an  ex- 
pansion would  appear  to  violate  the  spirit  of  the  ordinance. 

The  Charter  and  ordinances  of  the  City  and  County 
of  San  Francisco  provide  for  procedures  to  review  appli- 
cations for  permits  to  exnand  the  uses  regulated  by 
Ordinance  No.  558-77.   In  the  specific  case  referred  to 
by  the  Golden  Gate  Valley  Neighborhood  Association 
Incorporated  in  the  letter  attached  to  your  inquiry,  a 
building  permit  v/as  applied  for  to  expand  a  bar  to  the 
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second  floor  of  an  existing  establishment.   This  permit 
application  is  subject  to  discretionary  review  by  the 
City  Planning  Commission  in  accordance  v/ith  the  provi- 
sions of  Section  110  of  the  City  Planning  Code  and 
Section  26  of  Part  III  of  the  San  Francisco  Municipal 
Code.   Section  26  would  allow  the  Commission  to  consider 
"the  effects  of  the  proposed  business  or  calling  upon 
surrounding  property  and  upon  its  residents,  and  inhabi- 
tants thereof"  and  allows  the  Commission  to  "exercise 
its  sound  discretion  as  to  whether  said  permit  should  be 
granted,  transferred,  denied  or  revoked." 

In  addition,  the  grant  or  denial  of  the  building 
permit  may  be  appealed  to  the  Board  of  Permit  Appeals  which 
pursuant  to  Charter  Section  3.651  and  the  above -quoted 
Section  26  (of  Part  III,  S.  F.  Municipal  Code) ,  possesses 
the  same  discretionary  review  power. 

Should  the  City  Planning  Commission  or  the  Board 
of  Permit  Appeals  determine,  from  evidence  presented  at 
hearings  held  by  those  bodies  ,  that  the  proposed  permit 
will  adversely  affect  the  surrounding  property  of  the 
neighboring  residents,  either  body  may,  in  the  exercise 
of  its  sound  discretion,  deny  the  permit  application. 

Your  second  question:  whether  the  transfer  of  per- 
mits from  one  owner  to  another  v>7ill  be  allowable  under 
Ordinance  No.  558-77,  is  answered  in  the  affirmative. 
The  same  reasons  cited  above  in  answer  to  your  first  ques- 
tion apply  to  the  transfer  of  a  permit  to  operate  a  cur- 
rently existing  use  from  one  operator  to  another:  namely, 
that  the  ordinance  is  directed  to  the  establishment  of 
future  or  additional  defined  uses  only"!   (See  Sections  1 
and  2  of  Ordinance  No.  558-77.) 

However,  the  following  factors  are  relevant  to  your 
inquiry.   A  permit  to  operate  a  restaurant  is  nontransfer- 
able (Health  Code,  Section  440.2).   Further,  permits  to 
operate  places  of  entertainment,  dance  halls  and  cabarets 
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are  not  transferable  v;ithout  the  written  consent  of  the 
Chief  of  Police  (Police  Code,  Sections  1060.24,  1024, 
1070.22,  respectively),  and  according  to  information 
received  from  the  Police  Permit  Bureau,  the  Chief  con- 
siders the  application  for  a  transfer  of  a  permit  in 
the  same  manner  as  the  application  for  the  initial  per- 
mit.  Thus,  hearings  are  held  for  transfers  of  permits 
issued  by  the  Police  Department.   Although  no  hearings 
are  held  by  the  Department  of  Public  Health,  applications 
for  restaurant  permits  are  referred  to  the  City  Planning 
Department  for  approval  of  zoning  requirements. 

All  applications  to  the  Police  Department  and  to 
the  Health  Department  for  permits  issued  pursuant  to 
provisions  of  the  San  Francisco  Municipal  Code  may  be 
appealed  to  the  Board  of  Permit  Appeals  which,  as  stated 
above,  may  consider  the  effect  of  the  use  on  the  surround- 
ing area  in  its  decision  whether  to  concur  in,  or  to  over- 
rule, the  action  of  the  Police  Department  or  the  Department 
of  Public  Health. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By 


Philip  J.  Moscone 
Deputy  City  Attorney 


APPROVED: 


City  Attorney 
PJM: f ao 
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SUBJECT : 


REQUESTED  BY: 


PREPARED  BY: 


Proposed  Charter  Amendment  Permitting 
Voters  to  Vote  for  Their  First,  Second 
and  Third  Choice  for  District  Supervisors 

Quentin  L.  Kopp,  Member 
Board  of  Supervisors 

James  J.  Stark 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Is  a  proposal  such  as  the  above-captioned  proposal 
legally  permissible? 

2.  What  are  the  constitutional  provisions  for  mandating 
voters  to  vote  for  three  individuals? 

3.  What  constitutional  consideration,  if  any,  would 
apply  to  the  above  mentioned  system  of  election? 

CONCLUSIONS 

1.  Yes 

2 .  None 

3.  Provisions  of  Sections  5(b)  and  6(b)  of  Article  XI  of 
the  State  Constitution. 


ANALYSIS 


In  response  to  your. first  question.  Article  XI,  Section 
5(b)  of  the  State  Constitution  provides,  in  part,  that: 

"...  plenary  authority  is  hereby  granted, 
subject  only  to  the  restrictions  of  this  article. 
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to  provide  therein  [a  city  charter]  or  by 
amendment  thereto,  th e  manner  in  which,  the 
method  by  which,  the  times  at  which,  and  the 
terms  for  which  the  several  municipal  officers 
and  employees  whose  compensation  is  paid  by 
the  city  shall  be  elected  or  appointed  ..." 


Article  XI,  Section  6(b)  of  the  State  Constitution  provides 


that: 


"A  charter  city  and  county  is  a  charter 
city  and  a  charter  county.   Its  charter  city 
powers  supersede  conflicting  charter  county 
powers . " 

Pursuant  to  the  plenary  authority  granted  by  these  pro- 
visions of  the  State  Constitution  the  electors  of  the  City 
and  County  of  San  Francisco  are  empowered  to  provide  in  their 
charter  for  the  method  by  which  the  members  of  the  Board  of  Super- 
visors are  to  be  elected  or  appointed.   In  1916,  pursuant  to 
subsection  4  of  former  Section  8  1/2  of  Article  XI  of  the  State 
Constitution  (predecessor  of,  and  identical  in  language  to. 
Section  5(b)  of  Article  XI,  supra)  the  electors  of  the  City  and 
County  of  San  Francisco  approved  an  amendment  to  the  Charter  of 
1900  to  provide  for  a  system  of  voting  for  all  elective  officers 
of  the  City  and  County  which  is  identical  to  the  system  provided 
for  in  the  proposed  charter  amendment  in  that  it  included  the  use 
of  a  ballot  permitting  a  vote  for  first,  second  and  third  choice 
of  candidates  and  regulated  the  manner  of  counting  the  votes  and 
returning  the  results.   (Stats.  1917,  Ch.  9,  p.  1708,  1717,  1718, 
1720-1722.)   This  amendment  continued  in  force  until  1922  when 
it  was  recognized  that  the  proposed  use  of  voting  machines  would 
not  accommodate  itself  to  the  "three-choice"  system.   Accordingly, 
the  electors  of  the  City  and  County  adopted  a  charter  amendment 
in  1922  providing  that  in  the  event  of  the  use  of  voting  machines, 
the  arrangement  of  the  ballot,  the  counting  of  the  vote,  the  can- 
vass of  returns  and  the  determination  of  the  result  would  be 
governed  by  general  law.   (Stats.  1923,  p.  1261). 

In  view  of  the  fact  that  the  proposed  system  of  election 
is  the  same  in  principle  as  that  used  in  San  Francisco  during  the 
period  from  1917  to  1923,  it  is  my  opinion  that  it  is  a  legally 
permissible  system. 

In  response  to  your  second  question,  I  am  not  aware  of  any 
constitutional  provision  which  would  mandate  a  voter  to  vote  for 
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three  individuals.   Article  II,  Section  2,  of  the  State  Constitution 
provides  that  a  United  States  citizen  18  years  of  age  and  resident 
in  this  state  may  vote,  but  this  in  no  way  could  be  interpreted 
as  a  mandate  to  vote  for  a  candidate  or  any  number  of  candidates 
for  an  elective  office.   Neither  does  the  proposed  charter  amendment, 
as  I  read  it,  mandate  a  voter  to  vote  for  three  individuals.   It 
does  mandate  the  Registrar  of  Voters  to  provide  voters  with  a 
ballot  "wherein  the  voter  may  indicate  his  or  her  preference  for 
that  candidate  as  his  or  her  first,  second  and  third  choice." 
(Emphasis  added) .   All  provisions  of  the  general  laws  of  the  state 
respecting  elections  are  applicable  to  the  City  and  County  (Charter, 
Section  9.103)  and,  in  this  respect.  Section  11  of  the  Elections 
Code  provides  that:   "  'Shall'  is  mandatory  and  'may'  is  permissive.' 

In  response  to  your  third  question  I  refer  you  to  my  response 
to  your  first  question.   As  pointed  therein,  under  the  provisions 
of  Section  5 (b)  and  6 (b)  of  Article  XI  of  the  State  Constitution 
the  City  and  County  of  San  Francisco  has  been  granted  plenary 
authority,  subject  only  to  the  restrictions  of  said  Article  (or 
the  United  States  Constitution)  to  provide  in  its  charter  for  the 
method  by  which  its  officers  shall  be  elected.   My  research  indi- 
cates no  restrictions  upon  the  method  of  electing  district  super- 
visors as  proposed  herein  either  in  Article  XI  of  the  State  Consti- 
tution or  in  any  provision  of  the  United  States  Constitution. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By 


JAT'lES    J.     STARK 
Deputy    City   Attorney 


Approved: 


City  Attorney 
JJS:dkms 
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SUBJECT:  Acceptance  of  free  transportation  and 

lodging  by  a  member  of  the  Board  of 
Supervisors 

REQUESTED  BY:        Honorable  Quentin  L.  Kopp 

Member,  Board  of  Supervisors 

PREPARED  BY:         Thomas  A.  Toomey ,  Jr. 

Chief  Deputy  City  Attorney 


QUESTION  PRESENTED 

May  a  member  of  the  Board  of  Supervisors  accept  an  invita- 
tion of  the  Consul  General  of  the  Republic  of  China  to  visit 
Taiwan  in  v/hich  the  Consulate  would  pay  for  the  said  member's 
plane  fare  and  living  accommodations? 

CONCLUSION 

The  acceptance  of  a  gift  of  free  transportation  and 
free  accommodations  from  the  Consul  General  of  the  Republic  of 
China  for  a  trip  to  Taiwan  would  not  violate  Section  7  of  Article 
XII  of  the  State  Constitution  nor  the  provisions  of  Charter 
Section  8.105. 

ANALYSIS 

Section  7  of  Article  XII  of  the  State  Constitution  provides 
as  follows: 

"A  transportation  company  may  not  grant 
free  passes  or  discounts  to  anyone  holding  an 
office  in  this  state;  and  the  acceptance  of  a 
pass  or  discount  by  a  public  officer,  other  than 
a  Public  Utilities  Commissioner,  shall  work  a 
forfeiture  of  that  office.   A  Public  Utilities 
Commissioner  may  not  hold  an  official  relation 
to  nor  have  a  financial  interest  in  a  person  or 
corporation  subject  to  regulation  by  the  commission." 
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This  section  was  adopted  in  1974  and  replaces  Section 
19  of  Article  XII  which  had  existed  in  the  State  Constitution 
since  1379.   Section  19  read  as  follov;s  : 

"No  railroad  or  other  transportation 
company  shall  grant  free  passes,  or  passes 
or  tickets  at  a  discount,  to  any  person  holding 
any  office  of  honor,  trust,  or  profit  in  this 
state;  and  the  acceptance  of  any  such  pass  or 
ticket,  by  a  member  of  the  Legislature  or  any 
public  officer,  other  than  a  Railroad  Commis- 
sioner, shall  work  a  forfeiture  of  his  office." 

There  has  been  no  judicial  determination  on  the  application 
of  these  sections  to  a  local  officer  since  their  enactment.   The 
only  legal  authority  which  exists  to  my  knowledge  is  City  Attorney 
Opinion  No.  768,  dated  January  11,  1954.   That  opinion  is  attached 
for  your  consideration.   That  opinion  is  based  upon  a  different 
circumstance  in  that  the  Mayor  of  San  Francisco  was  invited  on 
the  inaugural  flight  by  the  Japan  Air  Lines  from  Gan  Francisco  to 
Tokyo  with  a  week  to  be  spent  in  Japan  and  all  expenses  to  be 
borne  by  the  Japan  Air  Lines.   The  opinion  set  forth  the  view 
that  the  provisions  of  Section  19  of  Article  XII  did  not  apply 
to  officers  of  the  City  and  County  of  San  Francisco.   The  opinion 
did  conclude,  however,  that  the  invitation  should  be  declined 
because  of  the  severity  of  the  penalty  and  the  lack  of  a  judicial 
determination  on  the  subject. 

The  facts  upon  which  you  base  your  request  for  an  opinion 
are  different  in  that  you  state  that  the  Consulate  of  the 
Republic  of  China  would  pay  for  your  plane  fare  and  the  living 
accommodations.   You  are  therefore  not  accepting  anything  from 
a  transportation  company  and  since  the  plane  fare  is  being  paid 
for  there  is  no  "pass  or  discount"  involved. 

In  my  opinion  your  acceptance  of  .free  transportation  and 
accommodations  from  the  Consulate  of  the  Republic  of  China  would 
not  violate  Section  7  of  Article  XII  of  the  California  Constitution, 

The  only  other  possible  prohibition  to  your  acceptance  of 
the  invitation  would  be  Charter  Section  8.105  pertaining  to  con- 
flicts of  interest  and  other  prohibited  practices.   Subsection 
(e)  of  Section  8.105   provides  as  follows: 
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" (e)   No  officer  or  employee  of  the  city 
and  county  shall  receive,  directly  or  indirectly, 
any  compensation,  reward  or  gift  from  any  source 
except  compensation  from  the  City  and  County  of 
San  Francisco,  or  any  other  governmental,  agency 
to  which  he  has  been  duly  appointed  for  any  ser- 
vice, advice,  assistance  or  other  matter  related 
to  the  governmental  processes  of  the  city  and 
county,  except  for  fees  for  speeches  or  published 
writing, " 

The  acceptance  of  free  transportation  and  lodging  would 
be  the  acceptance  of  a  rev/ard  or  gift  from  a  source  other  than 
the  City  and  County  of  San  Francisco.   The  only  question,  there- 
fore, IS  would  the  acceptance  be  for  any  service,  advice  or 
assistance  or  other  matter  related  to  the  governmental  processes 
of  the  city  and  county?   I  interpret  this  section  to  mean  that 
the  officer  or  employee  cannot  accept  compensation,  a  reward 
or  gift  for  performing  a  service,  giving  advice  or  assistance 
relating  to  a  matter  which  the  duties  of  his  particular  office 
or  employment  are  in  some  way  connected.   I  see  no  connection  with 
the  duties  of  a  member  of  the  Board  of  Supervisors  and  the  Repub- 
lic of  China. 

In  my  opinion  your  acceptance  of  free  transportation  and 
accommodations  from  the  Consulate  of  the  Republic  of  China  would 
not  violate  Charter  Section  8.105(e). 

There  is  no  other  provision  of  law  that  I  am  aware  of 
which  would  prohibit  your  acceptance  of  his  invitation. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By 


Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 


Approved: 


City  Attorney 
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GEORGE  AGNOST 
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^  LCtZ^tL   OPINION  NO.  78-li 


SUBJECT:  ■  Local  Regulation  of  Interurban 

Buses  and  Passenger  Stage  Corporations 

REQUESTED  BY:      Charles  R.  Gain 
Chief  of  Police 


PREPARED  BY: 


Edmund  A.  Bacigalupi 
Deputy  City  Attorney 


( 


QUESTIONS  PRESENTED 

1.  May  the  San  Francisco  Police  Department  regulate  the 
intracity  portions  of  the  routes  of  interurban  buses  licensed 

as  a  passenger  stage  corporation  by  the  California  Public  Utilities 
Commission? 

2.  May  interurban  buses  licensed  as  a  passenger  stage 
corporation  pick-up  and  discharge  passengers  at  more  than  one 
point  within  the  city? 


1.   No 


2.   Yes 


CONCLUSION 


ANALYSIS 


S.F.O.  Airporter  Incorporated  (SFO)  is  in  possession  of 
a  certificate  of  public  convenience  and  necessity  as  a  passenger 
stage  corporation  to  operate  between  the  City  and  County  of 
San  Francisco  and  San  Francisco  International  Airport  (SFIA) 
via  U.S.  Highway  101.   As  a  condition  and  restriction  SFO  is 
limited  to  carrying  only  those  passengers  who  have  prior  or 
subsequent  transportation  by  air  to  or  from  SFIA  or  San  Jose 
Municipal  Airport.   In  addition  the  Police  Commission  has  issued 
to  SFO  permits  to  operate  23  interurban  buses  and  three  str^ch 
sedans  under  the  provisions  of  Sections  1166  and  1168  of  the 
Police  Code.  Those  sections  provide: 


OPINION  NO.  78-11 


Charles  R.  Gain  2  February  27,  197i 


"Sec.  1166.   ' Interurban  Bus'  Defined. 
An  'Interurban  Bus'  is  hereby  to  be  a  self- 
propelled  vehicle,  other  than  a  street  car  or 
railway  car  or  'jitney  bus'  as  defined  in  Sec- 
tion 1086  of  this  Chapter,  used  for  transport- 
ing passengers  for  hire  over  and  along  the 
public  streets  betv/een  certain  definite  points 
or  termini,  one  within  and  the  other  without 
the  limits  of  the  City  and  County  of  San 
Francisco. " 

"Sec.  1168.   PEW-IITS  REQUIRED  FOR  SIGHT- 
SEEING BUSES  AND  INTERURBAN  BUSES.   Every  per- 
son, firm  or  corporation  shall,  before  operating 
any  sightseeing  bus  or  buses  or  any  interurban 
bus  or  buses,  apply  for  and  obtain  a  permit 
therefor  from  the  Police  Department  as  in 
Sections  1165  to  1181  of  this  Article  provided." 

The  aforementioned  sections  were  enacted  pursuant  to 
Section  7,  Article  XI  of  the  California  Constitution  which  grants 
a  city  power  to  make  and  enforce  within  its  limits  all  local, 
police,  sanitary  and  other  ordinances  as  are  not  in  conflict 
with  general  laws. 

SFO  has  been  operating  buses  between  SFIA  and  the  down- 
town airport  terminal  and  between  SFIA  and  the  Nob  Hill  area 
hotels. 

The  California  Constitution  grants  power  to  the  legislature 
to  engage  in  public  utility  regulation  (includes  transportation 
of  persons)  through  the  Public  Utilities  Commission,  as  follows: 

Article  XII,  Section  3,  states,  in  part: 

"Private  corporations  and  persons  that  own,  operate, 
control,  or  manage  a  line,  plant,  or  system  for  the 
transportation  of  people  or  property,  .  .  .  and  com- 
mon carriers,  are  public  utilities  subject  to  con- 
trol by  the  Legislature.   The  Legislature  may 
prescribe  that  additional  classes  of  private  cor- 
porations or  other  persons  are  public  utilities." 

Article  XII,  Section  5,  provides: 
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"The  Legislature  has  plenary  power,  un- 
limited by'^^^gther  provisions  of  this  constitu- 
tion bujr  consistent  wirh  this  article,  to 
confer  additional  authority  and  jurisdiction 
upon  the  commission,  to  establish  the  manner 
and  scope  of  review  of  commission  action  in  a 
court  of  record,  and  to  enable  it  to  fix  just 
compensation  for  utility  property  taken  by 
eminent  domain."   (Emphasis  added) 

And  with  respect  to  local  regulation  Article  XII,  Section 
8  reads: 

"A  city,  county,  or  other  public  body 
may  not  regulate  matters  over  which  the  Legis- 
lature grants  regulatory  power  to  the  Commis- 
sion.  This  section  does  not  affect  power  over 
public  utilities  relating  to  the  making  and 
enforcement  of  police,  sanitary,  and  other 
regulations  concerning  municipal  affairs  pur- 
suant to  a  city  charter  existing  on  October  10, 
1911,  unless  that  power  has  been  revoked  by  the 
city's  electors,  or  the  right  of  any  city  to 
grant  franchises  for  public  utilities  or  other 
businesses  on  terms,  conditions,  and  in  the  man- 
ner prescribed  by  law." 

The  Legislature  has  defined  a  passenger  stage  as  including 

"Every  stage,  auto  stage,  or  other  motor 
vehicle  used  in  the  transportation  of  persons, 
or  persons  and  their  baggage  or  express,  or 
persons  or  baggage  or  express,  when  such  baggage 
or  express  is  transported  incidental  to  the  trans- 
portation of  passengers."   (Pub.  Utilities 
Code  Section  225.) 

A  passenger  stage  corporation  in  Section  226  of  the 
Public  Utilities  Code  is  defined,  in  pertinent  part,  as  follows: 

"'Passenger  stage  corporation'  includes 
every  corporation  or  person  engaged  as  a  com- 
mon carrier,  for  compensation,  in  the  ownership, 
control,  operation,  or  management  of  any  passenger 
stage  over  any  public  highway  in  this  state  between 
fixed  termini  or  over  a  regular  route  except  those. 
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98  percent  or  more  of  whose  operations  as 
measured  by  total  route  mileage  operated, 
are  exclusively  within  the  limits  of  a 
single  city  and  county,  or  whose  operations 
consist  solely  in  the  transportation  of  bona 
fide  pupils  attending  an  institution  of  learn- 
ing between  their  homes  and  such  institution." 
(Emphasis  added) 

Passenger  stage  corporations  before  operating  are  required 
to  obtain  certificates  of  public  convenience  and  necessity  from 
the  Public  Utilities  Commission  which  may  condition  the  privilege 
sought  upon  such  terms  and  conditions  it  deems  proper.   (Sections 
1031  and  1032,  Public  Utilities  Code.)   All  of  such  certificates, 
terms  and  conditions  are  not  subject  to  local  control  as  Section 
1033  of  the  Public  Utilities  Code  declares  the  Public  Utilities 
Commission's  action  to  be  preeminent,  as  follows: 

"The  commission,  in  the  exercise  of 
the  jurisdiction  conferred  upon  it  by  the 
Constitution  of  this  State  and  by  this  part, 
may  grant  certificates  of  public  convenience 
and  necessity,  make  decisions  and  orders,  and 
prescribe  rules  affecting  passenger  stage  cor- 
porations, notwithstanding  the  provisions  of 
any  ordinance  or  permit  of  any  such  order  or 
rule  and  any  such  ordinance  or  permit,  the  certi- 
ficate, decision,  order,  or  rule  of  the  commis- 
sion shall  prevail." 

The  leading  case  concerning  the  pov/er  the  Public  Utilities 
Commission  vis-a-vis  the  police  power  of  a  city  is  Bay  City 
Transit  Co.  v.  Los  Angeles  (1940)  16  Cal . 2d  772.   There  the 
Public  Utilities  Commission  (formerly  the  Railroad  Commission) 
had,  pursuant  to  the  power  vested  in  it  by  the  Legislature, 
designated  the  route  of  a  bus  line  operating  partly  within 
Los  Angeles  and  partly  without  Los  Angeles,  wishing  to  reroute 
a  portion  of  the  bus  line  for  reasons  of  public  safety,  contended 
it  had  the  power  to  require  a  permit  for  that  portion  of  the 
line  which  took  place  within  its  city  limits.  The  Supreme  Court 
rejected  this  contention  and  determined  the  Public  Utilities  Cora- 
mission  had  paramount  authority  over  the  city  by  virtue  of  the 
provisions  of  the  State  Constitution  and  Public  Utilities  Code 
and  further  stating  that  the  designation  of  a  route  is  not  a 
municipal  affair  because  the  streets  of  a  city  belong  to  the 
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people  of  the  state,  citing  Morel  v.  Railroad  Conmission  (1933) 
11  Cal.2d  48,500  containing  the  following  language: 

"Upon  this  question  (whether  regulating 
the  use  of  the  streets  of  a  city  for  commercial 
purposes  is  a  municipal  matter)  after  reviewing 
the  cases  of  Ex  Parte  Daniels,  183  Cal.  636 
[192  Pac.  442,  21  A.L.R.  1172],  and  In  re  Murphy, 
190  Cal.  286  [212  Pac.  30],  this  court  held: 
'The  effect  of  these  decisions  is  to  declare 
that  whenever  the  state  of  California  sees  fit 
to  adopt  a  general  scheme  for  the  regulation  and 
control  of  motor  vehicles  upon  the  public  high- 
ways of  the  state,  the  entire  control  over  what- 
ever phases  of  the  subject  are  covered  by  state 
legislation  ceases  in  so  far  as  municipal  or 
local  legislation  is  concerned.'   Atlas  Mixed 
Mortar  Co.  v.  City  of  Burbank,  202  Cal.  660 
[262  Pac.  334] ." 

The  Supreme  Court  further  held  in  Asbury  Rapid  T.  System 
V.  Railroad  Com.  (1941)  18  Cal. 2d  105,  that  the  jurisdiction  of 
the  Public  Utilities  Commission  (formerly  the  Railroad  Com- 
mission) ,  to  the  exclusion  of  local  control,  encompassed  a 
separate  intra-city  passenger  line  afforded  by  a  passenger 
stage  corporation  which  also  furnished  inter-city  passenger 
service  on  other  lines  owned  by  the  same  corporation. 

In  People  v.  Sackett  (1935)  6  Cal.App.2d  (Supp.)  763, 
an  ordinance  of  the  City  of  Los  Angeles  which  required  the 
obtaining  of  a  permit  for  the  operation  of  an  interurban  stage 
was  struck  down  as  in  conflict  with  the  jurisdiction  of  the 
Public  Utilities  Commission  to  grant  certificates  for  the  opera- 
-t-ion  of  passenger  stages.   In  the  ordinance  interurban  stage 
was  defined  to  include,  a.   motor  carrier  of  persons  who  use  the 
city  streets  to  carry  persons  between  pqints  one  or  more  of 
which  are  within,  and  one  or  more  without,  the  limits  of  the 
city.   After  indicating  that  the  Legislature  had  pursuant  to 
constitutional,  authority  conferred  full  jurisdiction  upon  the 
commission,  the  court  concluded: 

"The  city  of  Los  Angeles,  therefore,  had  no 
right  to  pass,  and  has  no  power  to  enforce,  the 
ordinance  in  question,  unless  the  'regulation' 
be  'local'  and  the  power  thereunto  be  'vested.'  As 
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heretofore  suggested,  we  think  that  the  sub- 
ject of  the  legislation  in  this  case  was  not 
local  and  that  the  city  never  possessed  the 
power  of  statewide  regulation  of  a  transporta- 
tion business  whose  use  of  the  streets  of  the 
city  of  Los  Angeles,  like  those  of  every  muni- 
cipality through  which  its  vehicles  passed, 
was  merely  incidental  to  the  carrying  on  of 
a  business  which  by  definition  of  the  ordinance 
itself  is  exclusively  nonlocal."  (p.  767) 

More  recently  in  Harbor  Carriers,  Inc.  v.  Sausalito  (1975) 
46  Cal.App.3d  773,  in  applying  the  established  rule  that  an  order 
of  the  Public  Utilities  Commission  prevails  over  any  conflicting 
ordinance  of  a  municipality,  it  was  held  that  to  the  extent  a 
city's  zoning  ordinance  was  applied  to  prevent  establishment  of  any 
terminal  in  the  downtown  area  of  the  city  it  v/as  subordinate  to 
the  commissions  grant  of  the  right  to  operate  a  transportation  ser- 
vice to  and  from  the  city,  since  such  a  terminal  site  v/as  neces- 
sarily contemplated   by  the  certificate  authorizing  service  to 
the  city. 

Thus,  it  seems  abundantly  clear  from  the  constitutional, 
statutory  and  decisional  law  set  forth  above  that  the  Police 
Department  may  not  regulate  under  Police  Code  Sections  1166, 
1168  or  otherwise,  the  routes  of  interurban  buses  where  such 
service  is  being  provided  pursuant  to  authority  granted  by  the 
Public  Utilities  Commission  to  operate  as  a  passenger  stage  cor- 
poration. 

Passenger  stage  corporations  are  common  carriers  operating 
over  public  highways  between  fixed  termini  or  over  a  regular  route. 
"Between  fixed  termini  or  over  a  regular  route"  means  the  termini 
or  route  between  or  over  which  "any  passenger  stage  corporation 
usually  or  ordinarily  operates  any  passenger  stage,  even  though 
there  may  be  departures  from  such  termini  or  route,  whether  such 
departures  be  periodic  or  irregular."   (Public  Utilities  Code 
Section  215.) 

Termini  may  be  any  places  where  a  carrier  picks  up  or 
discharges  passengers.   If  the  transportation  is  of  a  sufficient 
frequency  or  on  a  daily  basis  between  particular  termini,  as  to 
exhibit  a  permanent  or  indefinitely  continuing  nature,  such  points 
are  "fixed  termini"  and  such  a  route  is  a  "regular  route."  (See 
Fleetline,  Inc.  (1952)  52  Cal .  P.V.C.  293;  Pac.  Southwest  Railroad 
Ass'n.  v.  Stapel  Truck  Lines  (1950)  49  P.U.C.  407.) 
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If  SFO  is  daily  and  regularly  providing  transportation 
service  between  the  downtown  airline  terminal  and  SFIA  and 
Nob  Hill  area  hotels  and  SFIA,  it  may  be  considered  as  operating 
between  fixed  termini  and  over  a  regular  route,  all  of  which 
is  within  the  operational  authority  granted  it  as  a  passenger 
stage  corporation  by  the  Public  Utilities  Commission. 


Respectfully  submitted. 


GEORGE  AGNOST 
City  Attorney 


By 


Edmund  A.  Bacigalupi 
Deputy  City  Attorney 


Approved : 


City  Attorney 
EAB : dkms 


GEORGE  AGNOST 

QTY  AnORNEY 
aiy  HALL 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


^    /^.XTn...   OPINIOIJ   NO.    73-19 


February  27,  1978 


SUBJECT: 


Use  of  Park  Facilities  by  Nazi 
Organizations 


REQUESTED  BY:   Gilbert  H.  Boreman,  Clerk  of  the  Board 
PREPARED  BY:    Burk  E.  Delventhal,  Deputy  City  Attorney 

QUESTIONS  PRESENTED 

(1)  Is  the  City  "Obligated  to  rent  City  property 
to  such  groups?" 

(2)  You  then  state  the  supervisors  have  noted  that 
"  .  .  .  recent  incidents  have  indicated  that  these  Nazi 
organizations,  have  demonstrated  a  purpose  and  intent  to 
destroy  the  peace  and  to  create  situations  involving 
violence.   There  appears  to  be  a  clear  and  present  danger 
to  the  tranquility  of  the  City  and  the  supervisors  seek 
any  legal  basis  upon  which  to  prevent  the  rental  of  City 
facilities  by  those  organizations. 

(3)  In  a  separate  letter  on  the  same  date  you  refer 
to  section  12B.1  of  the  San  Francisco  Administrative  Code 
and  ask  whether  the  scope  and  intent  of  that  section 
affects  the  obligation  of  the  City  to  rent  Recreation 
and  Parks  facilities  to  such  organizations. 


CONCLUSIONS 

(1)  Yes. 

(2)  See  discussion  below. 

(3)  No. 
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ANALYSIS 

The  first  two  questions  wer^  answered  in  a  letter 
to  the  General  Manager  of  the  Recreation  and  Parks 
Department  on  December  13,  1976.   That  letter  provides 
in  part, 

"Therefore  the  Recreation  and  Parks 
Department  may  not  generally  close  its 
public  facilities  to  such  unpopular 
groups  as  the  American  Nazi  Party  sim- 
ply because  of  the  character  of  such 
organizations  .  .  .  But  it  would  be  an 
illegal  course  of  conduct  to  bar  the 
Nazi  or  any  other  group  from  Stern  Grove         ••' 
or  the  Lake  Merced  Boathouse  based  in 
whole  or  in  part  on  their  unpopular 
opinions  .  .  .  The  Department  on  the 
other  hand  may  not  play  the  role  of 
censor." 

However,  since  this  question  has  arisen  again,  further 
explanation  is  merited. 

Is  the  City  obligated  to  rent  the  property  to  Nazi 
organizations? 

The  Recreation  and  Parks  Department  had  advised  me 
that  Stern  Grove,  the  Wawona  Club  House,  and  the  boathouse 
at  Lake  Merced  are  regularly  rented  out  to  nonprofit 
organizations  and  groups  for  meetings  and  social  gather- 
ings.  Once  it  has  chosen  to  rent  out  its  facilities  to 
nonprofit  organizations,  the  Recreation  and  Parks 
Department  may  not  evaluate  the  membership  policies  of 
these  groups  which  (policies)  are  protected  by  the  First   ' 
Amendment  rights  to  freedom  of  association  and  expression 
based  on  its  approval  or  disapproval  of  the  membership   ■ 
policies  of  the  groups  or  the  beliefs  of  the  members. 
This  issue  was  discussed  in  Gilmore  v.  City  of  Montgomery 
417  U.S.  556,  575  (1974)  where  the  Court  said, 
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"We  close  with  this  word  of  caution. 
It  should  be  obvious  that  the  exclusion 
of  any  person  or  group~all-Negro,  all 
Oriental,  or  all-white  from  public 
facilities  infringes  upon  the  freedom  of 
the  individual  to  associate  as  he  chooses. 
Mr.  Justice  Douglas  emphasized  this  in 
his  dissent,  joined  by  Mr.  Justice  Marshall, 
in  Moose  Lodge.   He  observed,  "The  asso- 
ciational  rights  which  our  system  honors 
permit  all  white,  all  black,  all  brown, 
and  all  yellow  clubs  to  be  formed.   They 
also  permit  all  Catholic,  all  Jewish,  or 
all  agnostic  clubs  to  be  established. 
Government  may  not  tell  a  man  or  woman 
who  his  or  her  associates  must  be.   The 
individual  can  be  as  selective  as  he 
desires."   407  U.S.,  at  179-180,  32  L.Ed. 
2d  627.   The  freedom  to  associate  applies 
to  the  beliefs  we  share,  and  to  those  we 
consider  reprehensible.   It  tends  to  pro- 
duce the  diversity  of  opinion  that  oils 
the  machinery  of  democratic  government 
and  insures  peaceful,  orderly  change. 
Because  its  exercise  is  largely  dependent 
on  the  right  to  own  or  use  property, 
Healy  v.  James,  408  U.S.  169,  181-183, 
33  L  Ed  2d  266  (1972),  any  denial  of  access 
to  public  facilities  must  withstand  close 
scrutiny  and  be  carefully  circumscribed. 
Certainly,  a  person's  mere  membership  in 
an  organization  which  possesses  a  discrim- 
inatory admissions  policy  would  not  be 
ground  for  his  exclusion  from  public 
facilities.   Having  said  this,  however, 
we  must  also  be  aware  that  the  very  exer- 
cise of  the  freedom  to  associate  by  some 
may  serve  to  infringe  that  freedom  for 
others.   Invidious  discrimination  takes 
Its  own  toll  on  the  freedom  to  associate, 
and  It  IS  not  subject  to  affirmative 
constitutional  protection  when  it  involves 
state  action.   Norwood  v.  Harrison,  413 
US,  at  470,  37  L  Ed  2d  723." 
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Therefore,  if  the  City  were  to  examine  the  membership 
policies  of  all  organizations  to  decide  whether  any 
organization  should  be  allowed  occasionally  to  use  public 
facilities  for  organizational  events,  such  a  city  policy 
would  inevitably  and  impermissibly  weigh  on-  the  associa- 
tion rights  of  their  members  and  thus  violate  the  First 
Amendment. 

In  Statom  v.  Board  of  Commissioners   233  Md .  57,  195 
A. 2d  41  (1963),  it  was  noted  that, 

"A  mere  casual  or  occasional  use  of 
or  permission  to  use,  public  facilities 
by  a  private  organization  does  not 
'involve'  the  State  in  the  conduct  and 
affairs  of  the  organization  to  such 
'significant  extent'  as  to  require  the 
private  organization  to  operate  on  a 
nonsegregated  basis." 

It  therefore  must  be  concluded  that  having  chosen  to  rent 
out  the  facilities  to  private  nonprofit  organizations,  the 
Recreation  and  Parks  Department  may  not  refuse  to  rent  such 
facilities  to  the  Nazi  organizations. 

Your  second  question  make  reference  to  recent  inci- 
dents and  concludes  that  there  is  a  clear  and  present 
danger  to  the  tranquility  of  the  City.   In  order  to  deter- 
mine whether  assembly  of  any  group  in  a  park  facility  poses 
a  clear  and  present  danger  so  as  to  justify  denying  them 
access  to  the  facility,  I  must  be  given  the  factual  basis 
tor  the  claim.   You  have  provided  me  with  no  facts  to 
evaluate  your  conclusion  that  a  clear  and  present  danger 
IS  posed  to  the  tranquility  of  the  community.   Without  a 
sound  factual  basis  for  the  existence  of  a  clear  and 
present  danger,  the  City  may  not  deny  access  to  park 
rental  facilities  to  Nazi  organizations.   United  States  v. 
Korner  56  F.Supp.  242,  249  (1944).         

In  this  regard  you  should  note  that  adverse  public 
reaction  to  the  views  of  Nazi  organizations  does  not  pro- 
vide a  basis  for  establishiag  a  clear  and  present  danger 
to  the  community  so  as  to  justify  refusing  them  access  to 
park  facilities.   In  Terminello  v.  Chicago  337  U.S.  1  (1944) 
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the  Supreme  Court  set  forth  the  general  proposition  that 
all  persons  seeking  to  engage  in  meetings,  parades,  demon- 
strations or  other  forms  of  assembly  or  petition  are 
entitled  to  protection  despite  hostile  opposition,  as  long 
as  they  confine  their  conduct  to  expression  and  association 
and  do  not  participate  in  unlawful  action. 

Your  third  question  asks  whether  section  12B.1  of 
the  San  Francisco  Administration  Code  provides  a  basis 
for  denying  use  of  park  properties  on  an  occasional  basis 
to  Nazi  organizations  on  the  ground  that  they  discriminate 
on  the  basis  of  race  and  religion. 

Section  12B.1  prohibits  discrimination  against 
employees  or  applicants  for  employment  by  employers  who 
have  contracts,  franchises,  leases,  concessions,  or  other 
agreements  with  the  City  and  County  of  San  Francisco.   It 
has  no  application  to  the  instant  case.   Section  12C.1 
specifically  prohibits  discrimination,  inter  alia,  by 
leasees  of  City  property  ".  .  .  for  a  period  exceeding 

twenty-nine  (29)  days  in  any  calendar  year."   The 

occasional  use  of  park  property  by  these  organizations 
does  not  fail  into  that  category.   You  are  therefore 
advised  that  the  San  Francisco  Administrative  Code  is  not 
violated  by  the  rentals  in  question. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


APPROVED: 


Deputy  City  Attorney 


City  Attorney 
VED:sjw 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

CITY  ATTORNEV  ,  „  _  ,  „  _  „ 
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^  /UXl-i-i^     OPINION  78-20 


SUBJECT:       Computation  of  Percentage  Rent  for  Restaurant 
Tenants  of  the  San  Francisco  Port  Commission 

REQUESTED  BY:  Edward  L.  David,  Acting  Port  Director,  San 
Francisco  Port  Commission,  Ferry  Building, 
San  Francisco,  California  94111 

PREPARED  BY:   William  P.  Lynch,  Jr. 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Does  posting  a  notice  on  the  restaurant  premises  that  the 
drink  price  includes  sales  tax  satisfy  the  provision  in  the 
leases  between  the  San  Francisco  Port  Commission  and  its  res- 
taurant tenants  that  sales  tax  will  not  be  included  in  comput- 
ing their  percentage  rent  when  such  sales  tax  is  billed  as  a 
special  item? 


CONCLUSION 
Yes. 

ANALYSIS 

Webster's  Third  New  International  Dictionary  defines 
special  to  include  noteworthy,  extraordinary,  supplemental  to 
the  regular,  extra,  containing  particulars,  detailed  and 
specific.   The  court's  have  adopted  this  definition.   See 
Hardecker  v.  Board  of  Education  of  the  City  of  New  York  (1943) 
44  NYS  2d  855.   Posting  a  notice  on  the  wall  .that  the  drink 
price  includes  sales  tax  is  extra  and  supplemental  to  the 
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regular.   The  notice  allows  a  patron  to  compute  the  exact 
amount  of  the  tax  included  in  the  total  cost  of  the  drink  by 
employing  simple  mathematics.   Such  a  notice  is  at  least  sub- 
stantial compliance  with  the  provision  in  the  lease  that  sales 
tax  will  be  excluded  in  computing  gross  receipts  when  such  tax 
is  stated  as  a  special  item. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By. 


William  P.  I^nch, /Jr. 
Deputy  City  Attorney 


APPROVED: 


GEORGE  AGNOST 
City  Attorney 


WPLrbc 
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GEORGE  AGNOST 

CITY  ATTORNEV 
CITY  HALL 
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^  I'^^XZtC   OPINION  7  8-21 


SUBJECT:       Applicability  of  City  Planning  Code 
Section  1014  to  the  Eagle  Cafe  and 
the  Northpoint  Pier  Development 

REQUESTED  BY:   R.  Spencer  Steele,  Zoning  Administrator, 
Department  of  City  Planning 

PREPARED  BY:    Steven  A.  Diaz 

Wendy  Ellen  Nelder 
Deputy  City  Attorneys 


QUESTION  PRESENTED 

Is  action  by  the  Landmarks  Preservation  Advisory  Board 
timely  and  valid  where  action  to  initiate  designation  as  a 
City  landmark  is  begun  after  approval  of  construction  permits 


for  the  subject  site 


No. 


CONCLUSION 


ANALYSIS 


The  Northpoint  Pier  development  (Pier  39)  is  proceeding 
pursuant  to  a  conditional  use  permit  approved  by  the  Depart- 
ment of  City  Planning  on  August  26,  1976.1  The  Art  Commission, 


It  is  to  be  noted  that  the  physical  removal  of  the 
Eagle  Cafe  from  its  present  location  is  shown  in  Exhibit  A 
which  is  attached  to  and  incorporated  into  the  resolution 
of  the  Planning  Commission  approving  this  conditional  use. 
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which  has  Charter  responsibility  for  approval  of  site  and 
design  for  all  buildings  to  be  erected  on  City  and  County 
property^,  gave  its  approval  to  the  site  and  schematic  plan 
for  the  Northpoint  Pier  development  on  April  18,  1977. 

Pursuant  to  the  conditional  use  permit,  the  Department 
of  Public  Works  granted  Building  Permit  No.  7710993  on  December 
1,  1977  and  has  issued  various  addenda  thereto  since  that  time 
to  permit  construction  at  Pier  39  to  proceed.   The  developer 
has  spent  over  ten  million  dollars  ($10,000,000.00)  in  reliance 
upon^These  permits  and  approvals. 

The  Landmarks  Preservation  Advisory  Board  voted  on 
February  15,  1978  to  take  action  to  initiate  the  designation 
of  the  Eagle  Cafe  as  a  City  landmark  in  accordance  with  Article 
10  of  the  City  Planning  Code. 

Article  10,  Section  1014  of  the  City  Planning  Code 
provides  in  relevant  part: 

"(a)   No  application  for  a  permit  to 
construct,  alter  or  demolish  any 
structure  or  other  feature  on  a  land- 
mark site.  .  .  filed  subsequent  to  the 
day  that  a  resolution  [has  been]  adopted 
to  initiate  designation  of  the  said 
landmark  site.  .  .  shall  be  approved  by 
the  Department  while  proceedings  are 
pending  on  such  designation.  .  . 

"(b)   The  provisions  of  this  Article  10 
shall  be  inapplicable  to  the  construction, 
alteration,  or  demolition  of  any  structure 
or  other  feature  on  a  landmark  site.  .  . 
where  a  permit  for  the  performance  of  such 
work  was  issued  prior  to  the  effective 
date  of  the  designation  of  the  said  landmark 
site.  .  .  and  where  such  permit  has  not 
expired  or  been  cancelled  or  revoked, 
provided  that  construction  is  started  and 


2 

See  Charter  of  the  City  and  County  of  San  Francisco, 
Section  3.601. 
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diligently  prosecuted  to  completion  in 
accordance  with  the  Building  Code." 

As  noted  above,  in  the  Northpoint  Pier  development 
situation  the  application  of  the  developer  has  been  approved 
by  the  Planning  Commission,  building  permits  have  been 
granted  by  the  Department  of  Public  Works,  and  a  considerable 
amount  of  money  has  been  spent  in  construction.   The  February 
15,  1978  resolution  of  the  Landmarks  Advisory  Board,  which 
would  require  the  modification  of  Exhibit  A  to  the  conditional 
use  permit,  has  no  legal  effect  upon  this  project  as  the  appli- 
cation for  development  was  approved  prior  to  Landmarks  Board 
action  in  satisfaction  of  Section  1014(a),  and  that  Board's 
action  did  not  come  before  the  issuance  of  permits  and 
substantial  work  had  been  undertaken  by  the  developer  as 
provided  by  Section  1014(b)  of  the  Planning  Code. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By. 


SteveiyA":  Diaz 
Wendy-^Ellen  Nelder 
Deputy  City  Attorneys 


APPROVED: 


City  Attorney 
SAD,WEN/mg 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

CITY  ATTORNEY 
"^     CITY  HALL 


March  3,  1978 


-2  LCU-J  '     OPINION  NO.  78-22 


SUBJECT:        Application  of  Section  10012  of 
the  Elections  Code  to  Filing  and 
Printing  of  Candidates'  Statements 
by  Municipal  Court  Judges 

REQUESTED  BY:    Thomas  P.  Kearney 

Registrar  of  Voters-Recorder 

PREPARED  BY:     Burk  E.  Delventhal 

Deputy  City  Attorney 


QUESTIONS  PRESENTED 

Does  section  10012  of  the  Elections  Code  which 
provides  that  each  candidate  for  non-partisan  elective 
office  in  any  local  agency  may  prepare  a  candidate's 
statement  for  publication  in  the  Voter  Information  Hand- 
book apply  to  candidates  for  the  office  of  Judge,  Municipal 
Court? 


Yes. 


CONCLUSION 


ANALYSIS 


Section  10012  of  the  Elections  Code  provides  in 
relevant  part: 


OP  III  ION  IIO.  78-22 
'horaas  P.  Kearney  2  March  3,  19  78 


"10012.   Preparation  and  form  of  candidate's 
statement. 

"Each  candidate  for  nonpartisan  elective 
office  in  any  local  agency,  including  any 
city,  county,  city  and  county  or  district, 
may  prepare  a  candidate's  statement  on  an 
appropriate  form  provided  by  the  clerk. 
Such  statement  may  include  the  name,  age  and 
occupation  of  the  candidate  and  a  brief 
description  of  no  more  than  2  00  words,  of  the 
candidate's  education  and  qualifications 
expressed  by  the  candidate  himself;  provided, 
hov/ever,  that  the  governing  body  of  such  local 
agency  may  authorize  an  increase  in  the  limit- 
ations on  words  for  such  statement  from  20  0 
to  400  v7ord3.   Such  statement  shall  not  include 
the  party  affiliation  of  the  candidate,  nor 
membership  or  activity  in  partisan  political 
organizations.   Such  statement  shall  be  filed 
in  the  office  of  the  clerk  when  iiis  nomination 
papers  are  returned  for  filing,  if  it  is  for 
a  primary  election,  or  for  an  election  for 
offices  for  which  there  is  no  primary.   Such 
statement  shall  be  filed  in  the  office  of  the 
clerk  no  later  than  the  60th  day  before  the 
election,  if  it  is  for  an  election  for  \i;hich 
nomination  papers  are  not  required  to  be  filed. 
It  may  be  withdrawn,  but  not  changed,  durina 
the  period  for  filing  nomination  papers  and' 
until  5  p.m.  of  the  next  v/orking  day  after  the 
close  of  the  nomination  period. 

It  is  important  to  note  that  this  section  applies  to 
any  local  agency  "...  including  any  city,  county,  city  and 
county  ^district,  .  .  .".   The  Charter  of  the  City  and 
County  contain6no  provisions  regulating  the  preparation  of 
ballot  voter  information  handbooks  for " candidates  for  the 
Office  of  Judges,  Municipal  Court.   Tiie  remaining  question 
IS  whether  the  Office  of  Judge  of  the  Municipal  Court  is  a 
non-partisan  office.   Section  37  of  the  Elections  Code 
provides,  " 'Monpartisan '  means  an  office  for  v/hich  no  party 
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nay  nominate  a  candidate.   Judicial,  school,  county  and 
municipal  offices  are  nonpartisan  offices." 

You  should  also  note  that  the  Elections  Code  for 
the  purposes  of  candidates'  statements  makes  no  distinction 
betv;een  offices  of  Judge,  Hunicinal  Court,  and  Judge, 
Superior  Court. 


You  are  therefore  advised  that  both  municipal  and 
superior  court  judges  are  entitled  to  file  candidate 
statements  m  compliance  with  the  requirements  set  forth 
m  section  10012  of  the  Elections  Code. 

Very  truly  yours, 

GEORGE    AGIJOST 
City   Attorney 


By_ 


BURI<    E.     DELVENTHAL 
Deputy   City  Attorney 


APPROVED: 


GEORGE  AGMOST,  City  Attorney 
BED:ke 


GEORGE  AGNOST 

^,  CITY  AnORNEY 
*'         CITY  HALL 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


March  3,    1978 


^  IjCCD-L    opinion  no.  78-23 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


Memorandum  Regarding  Effect  of  Section 
29142.4(b)  of  AB1107  (Now  Chapter  1204, 
1977,  Legislative  Acts)  on  the  Use  of 
Depreciation  in  Determining  the  Percentage 
of  Operating  Costs  Raised  by  Fare  Revenues 

Gilbert  Boreman 

Clerk  of  the  Board  of  Supervisors 

Steven  A.  Diaz 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Can  depreciation  be  included  as  an  operating  cost  in 
determining  the  percentage  of  costs  financed  by  farebox 
revenues  pursuant  to  AB1107? 

CONCLUSION 


No. 


ANALYSIS 


^  Section  29142.4(b)  of  the  Public  Utilities  Code  provides 
that  in  order  to  qualify  for  distribution  of  certain  proceeds 
of  sales  tax  revenues  as  provided  in  Section  29142.2  of  the 
Code,  fare  revenues  must  equal  at  least  33  percent  of  the 
operating  costs  of  the  San  Francisco  Municipal  Railway. 

^ This  statute  specifically  provides  that  the  operating 
costs  .  .  .  shall  be  all  of  its  costs  in  the  expense  object 
classes,  exclusive  of  the  costs  of  the  depreciation  and 
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amortization  expense  object  classes,  of  the  uniform  system 
ot  accounts  and  records  aaopted  by  the  State  Controller 
pursuant  to  Section  99243."   (Emphasis  added.) 

Accordingly,  depreciation  cannot  be  included  as  a  cost 
factor  for  determining  appropriate  fare  levels  to  qualify  for 
receipt  of  funds  under  AB1107.   To  the  extent  that  depSia^ion 
or  amortization  expenses  may  reflect  on  any  report  of  operating 
expenses,  these  items  must  be  subtracted  from  the  total  before 
5p™SS^''h\''°J''^''u  Pe^^entage  of  operating  costs  which  is 
represented  by  farebox  revenues  under  this  Act. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attrtjrney 


By  '     .    ' -.. 

Steven  A.^Diaz 
Deputy  City  Attorney 

APPROVED : 


Liity  Attorney 
SAD : mg 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

CITY  ATTORNEY 
-"       CITY  HALL 


March  6,  1978 


^     LCCU-i^^^-^^^^^   NO.  78-24 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


Crediting  Discount  Fares  Toward  Farebox 
Revenues  for  Qualification  under  AB1107 

Gilbert  Boreinan 

Clerk  of  the  Board  of  Supervisors 

Steven  A.  Diaz 
Deputy  City  Attorney 


QUESTIOIT  PRESENTED 

Can  City  departments  other  than  the  Municipal  Railway 
finance  discount  fares  from  ad-valorem  revenues  in  qualifying 
for  funding  xmder  AB1107? 


No. 


CONCLUSIOIJ 


AiSFALYSIS 


AB1107  (now  Chapter  1204,  1977  Legislative  Acts) 
provides  that  Section  29142.4  of  the  Public  Utilities  Code 
will  allow  a  distribution  of  certain  sales  tax  revenues  to 
the  San  Francisco  Municipal  Railv;ay,  provided  that  fare 
revenues  are  equal  to  at  least  thirty-three  percent  (33%)  of 
its  operating  costs.   This  section  specifically  provides  that 
there  is  no  duty  under  this  Act  to  increase  special  fares  for 
students  and  elderly  or  haiidicapped  patrons;  however,  it 
further  provides  that  "...  these  special  fares  shall  not 
affect  the  requirement  that  the  fare  revenues  of  the  operator 
equal  at  least  33%  of  its  operating  cost."   TEmphasis  added.) 
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The  operator  of  the  Municipal  Railway  is,  of  course, 
the  City  and  Co\anty  of  San  Francisco,  by  and  through  its 
Public  Utilities  Conmission.   Any  allocation  of  ad-valorem 
or  other  non-fare  revenues  of  the  City  and  County  to  the 
Railway  by  direct  appropriation  would  clearly  not  constitute 
fare  revenues  within  the  meaning  of  the  Act. 

Any  indirect  diversion  of  ad-valorem  or  other  revenues, 
as  by  a  discount  subsidy  or  a  "purchase"  by  any  other  City 
department  of  tokens  from  the  Railway  for  "resale",  would  be 
contrary  to  the  purpose  of  the  Act,  which  is  to  cause  thirty- 
three  percent  (33%)  of  operating  costs  to  be  collected  from 
transit  patrons.   Any  bookkeeping  device  which  attempts  to 
defeat  this  purpose  by  substituting  other  public  monies  for 
patron  revenues  would,  accordingly,  be  violative  of  the  Act 
which  provides  for  no  exceptions. 

Respectfully  submitted, 

GEORGE  AGWOST 
City  Attorney 


Steven^'.  Diaz      ^^^ 
Deputy  City  Attorney 


APPROVED: 


City  Attorney ^T 
SAD:mg 


..4 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

^    CITY  ATTORNEY 
CITY  HALL 


March    13,    1978 


^    Ij^XXj  i    OPINION   NO.     7  8-25 


SUBJECT: 


REQUESTED  BY 
PREPARED  BY: 


Creation  of  a  Task  Force  on  Port 
Development  to  develop  clear  and 
precise  recommendations  as  to  actions 
the  Board  of  Supervisors  can  take  to 
revitalize  the  City's  maritime  activi- 
ties and  make  best  use  of  City's  water- 
front properties 

Government  Services  Committee  of 
Board  of  Supervisors 

Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 


QUESTIONS  PRESENTED 

Does  Board  of  Supervisors  have  power  to  pass  a  Resolu- 
tion creating  a  Task  Force  on  Port  Development  to  develop  clear 
and  precise  recommendations  as  to  actions  the  Board  of  Super- 
visors can  take  to  revitalize  the  City's  maritime  activities 
and  make  best  use  of  City's  waterfront  properties? 


CONCLUSION 


No. 


ANALYSIS 

The  Governmental  Services  Committee  of  the  Board  of 
Supervisors  has  before  it  a  proposed  Resolution  establishing 
a  Task  Force  on  Port  Development.   That  Committee  seeks  an 
opinion  as  to  whether  or  not  that  Resolution  is  in  violation 
of  Charter  Section  2.401. 

V.   KT-'^u^  Resolution  in  essence  states  that  a  Task  Force  be 
established  to  develop  clear  and  precise  recommendations  as  to 
actions  that  the  Board  of  Supervisors  can  take  to  revitalize 
^,,Ki  ^^^  ^  maritime  activities,  and  to  make  best  use  in  the 
public  s  interest  of  waterfront  properties  which  will  no  longer 
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be  utilized  for  maritime  trade. 

Part  Nine  (Sections  3.500  through  3.585)  of  the 
San  Francisco  Charter  establishes  a  Port  Commission  and  sets 
forth  its  powers  and  duties.   The  powers  and  duties  of  the 
Port  Commission  are  specifically  delineated  in  Section  3.581. 
The  powers  and  duties  as  specified  in  Section  3.581  were  man- 
dated by  the  Statutes  of  1968,  Chapter  1333  (cited  as  the 
Burton  Act) ,  and  are  incorporated  by  reference  into  our 
Charter.   These  powers  and  duties  give  the  Port  Commission 
exclusive  jurisdiction  over  all  matters  contained  in  the 
proposed  Resolution  to  establish  a  Task  Force. 

The  Charter  in   the  organic  law  of  the  City  and  with 
respect  to  municipal  affairs  it  is  not  a  grant  of  power 
but  rather  a  limitation.   (West  Coast  Advertising  Co.  vs. 
City  and  County  of  San  Francisco,  (1939),  14  Cal.(2)  516. 
The  Charter  itself  with  respect  to  the  powers  of  the  Board 
of  Supervisors  states  in  Section  2.101: 

"The  powers  of  the  city  and  county, 
except  the  powers  reserved  to  the  people  or 
delegated  to  other  officials,  boards  or 
commissions  by  this  charter,  shall  be  vested 
in  the  board  of  supervisors  and  shall  be 
exercised  as  provided  in  this  charter,  ..." 

Thus,  under  the  rule  of  West  Coast  Advertising  Co.  vs. 
City  and  County  of  San  Francisco  (supra) ,  the  power  granted 
by  Section  2.101  to  the  Board  of  Supervisors  is  limited  by  the 
Constitution  or  the  Charter.   The  particular  power  pertaining 
to  matters  under  the  jurisdiction  of  the  Port  are  exclusively 
placed  under  the  Port  Commission  by  Section  3,581  so  that 
any  reserve  power  of  the  Board  of  Supervisors  is  limited  bv 
3.581. 

Since  the  Port  Commission  has  exclusive  juridiction  over 
these  Port  matters,  it  follows  that  the  Board  of  Supervisors 
has  none.   Charter  Section  2.401  reads  as  follows: 

"Except  for  the  purpose  of  inquiry, 
the  board  of  supervisors  shall  deal  with 
the  administrative  service  for  which  the 
chief  administrative  officer  is  responsible, 
solely  through  such  officer,  and  for  admin- 
istrative or  other  functions  for  which 
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elective  officials  or  boards  or  commis- 
sions are  responsible,  solely  through 
the  elective  official,  the  board  or 
commission  or  the  chief  executive  officer 
of  such  board  or  commission  concerned. 

"Neither  the  board  of  supervisors, 
nor  its  committees,  nor  any  of  its  members 
shall  dictate,  suggest  or  interfere  with 
appointments,  promotions,  compensations, 
disciplinary  actions,  contracts,  requisi- 
tions for  purchases  or  other  administra- 
tive recommendations  or  actions  of  the 
chief  administrative  officer,  or  of  depart- 
ment heads  under  the  chief  administrative 
officer,  or  under  the  respective  boards 
and  commissions.   The  board  of  supervi- 
sors shall  deal  with  administrative  matters 
only  in  the  manner  provided  by  this  charter, 
and  any  dictation,  suggestion  or  interfer- 
ence herein  prohibited  on  the  part  of  any 
supervisor  shall  constitute  official  mis- 
conduct; provided,  however,  that  nothing 
herein  contained  shall  restrict  the  power 
of  hearing  and  inquiry  as  provided  in  this 
charter."  

The  City's  maritime  activities  and  use  of  waterfront 
properties  are  administrative  matters  placed  under  the  exclu- 
sive jurisdiction  of  the  Port  Commission  by  Charter  Section 
3.581  and  the  Burton  Act  and  the  proposed  resolution  would 
constitute  an  interference  which  would  be  prohibited  by 
Section  2.401. 

^°"  will  note  that  Section  2.401  has  an  exception  to 
the  prohibition  of  the  Board  of  Supervisors  dealing  in  adminis- 
trative matters  and  this  exception  is  stated  as  "Except  for 
QHQ  ^l^""?"!^  °^  inquiry.  ..."   m  City  Attorney's  Opinion  No. 
y08,  dated  December  3,  1954,  the  Board  of  Supervisors  was 
advised  that  this  phrase  was  a  restatement  of  an  inherent 
right,  incident  to  the  Board's  power  to  enact  law,  to  investi- 
gate  into  matters  which  have  a  reasonable  relationship  to 
proposed,  contemplated  or  possible  legislation  of  said  Board 
and  does  not  allow  the  Board  the  power  of  inquiry  into  matters 
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which  are  without  the  area  just  defined. 

The  appointment  of  a  Task  Force  as  proposed  by  the 
Resolution  is  therefore  not  within  the  power  reserved  to  the 
Board  of  Supervisors  by  Section  2.101;  it  deals  with  admin- 
istrative matters  in  violation  of  Section  2.401;  it  further 
deals  with  matters  under  the  exclusive  jurisdiction  of  the 

Arl.nT^-^^.T   ^i^^^^  ^^^^^  ^^  Section  3.581  and  the  Burton 
Act  and  finally  it  is  not  a  proper  exercise  of  the  Board's 
power  of  inquiry. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By 


Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 


Approved: 


City  Attorney 
TATrdkms 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

^^     CITY  ATTORNEY 
CITY  HALL 


March  17,  1978 


i^  LjCOili     OPINION  NO.  78-26 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY; 


Preparation  of  Charter  Amendment 
which  would  provide  that  the  Board 
of  Supervisors  be  empowered  to 
review  and  act  upon  the  proposed 
annual  budget  of  the  San  Francisco 
Unified  School  District 

Honorable  Dianne  Feinstein,  President 
San  Francisco  Board  of  Supervisors 

Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 


QUESTION  PRESENTED 

Can  authority  be  conferred  on  the  Board  of  Supervisors 
by  Charter  to  review  and  act  upon  the  proposed  annual  budget 
of  the  San  Francisco  Unified  School  Districf 


No. 


CONCLUSION 


ANALYSIS 


Supervisor  Dianne  Feinstein  has  requested  that  the 
City  Attorney  prepare  a  charter  amendment  which  would  pro- 
vide that  the  Board  of  Supervisors  be  empowered  to  review 
and  act  upon  the  proposed  annual  budget  of  the  San  Francisco 
Unified  School  District. 


There  is  no  question  that  the  school  system  of  the 
state  IS  a  matter  of  general  concern  as  distinguished  from  a 
"municipal  affair"  as  that  term  is  considered  in  connection 
with  charter  cities.   By  Article  IX  of  the  Constitution  of 
the  State  of  California  the  people  of  the  state  have  made 
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Badaracco,  202  CaJ   lin-  u  i?    are  numerous .   Esberg  vs. 


I 


— _ -  45  CA(3)574; 

Cal.App. (2)  211. 

Of  the  S^ai^fl^iSl^HfHileif^'  ^-^^  ^"""^  ^-" 

Of  Statewide  supervision  and  concern^and  le^-s- 
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^Von   rfu     ^"  ^  ^^"^^  exclusively  the  func- 
to   nv   ^^  "^^"^^  ^^^^^  ^^^"°t  be  delegated 
to  .ny  orher  agency.   The  education  of  tSe 

?; -IS  V" -'--" -'-°-"-?°" 

i?;    f--°^--pxrsrLS----- 
sLte   ?Jh^  in  directing  the  affairs  of  the 
tttl^-f   -=hool  districts  are  agencies  of  the 
scroll 'sys^S^.i°=^^  °P"-^-"  °^  ^he  state''^ 
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15  which  provides  as  follows^  autnorized  Dy  Article  9,  Section 
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uy  une  laws  of  the  s■^a^p>  -Fr^T-  -n,^         ■ 
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which,  the  times  at  which,  and  the  term^^  for- 
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compensation  .//r.^llti  ,  ^^nd^-f^lr-'tg^^JifL^'^--^  ' 
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which  shall  constitute  any  one  of  such 
boards. " 

This  section  of  the  State  Constitution  is  the  extent 
of  the  City's  authority  over  the  School  Board  and  all  school 
matters  which  are  of  statewide  concern.   The  Citv  in  adopting 
a  charter  is  availing  itself  of  a  constitutional' provision 
ana  the  charter  therefore  is  limited  only  by  the  constitution 
and  the  cnarter  itself  with  respect  to  "municipal  affairs" 
but  is  ccncrolled  by  general  laws  with  respect  to  matters 
of  statewide  concern. 

As  stated  above  school  matters  are  of  statewide  con- 
cern and  therefore  the  City  is  subject  to  the  general  laws 
ana  the  constitution  concerning  them. 

Turning  to  the  specific  subject  of  a  charter  amendment 
to  review  and  act  on  the  annual  budget  of  the  School  District 
tnere  is  a  constitutional  provision,  several  state  statutes 
and  numerous  judicial  decisions  all  leading  to  the  conclusions 
that  the  City  cannot  review  and  act  upon  the  annual  budget 
of  the  School  District  or  the  Community  College  DistrictT 

Article  XIII,  Section  21  of  the  California  Constitution 
reads  as  follows: 

"Within  such  limits  as  may  be  provided 
under  Section  20  of  this  Article,  the  Legis-' 
lature  shall  provide  for  an  annual  levy  by 
county  governing  bodies  of  school  district 
taxes  sufficient  to  produce  annual  revenues 
for  each  district  that  the  district's 
board  determines  are  required  for  its  schools 
and  district  functions." 

Acting  pursuant  to  Section  21  (supra)  the  State  Legis- 
lature has  set  forth  by  state  statutes  the  roles  of  the  vari- 
ous agencies  in  setting  a  budget  for  the  school  district. 
The  procedures  and  statutes  are  clearly  and  succinctly  set 
fcrch  in  San  Francisco  Coirjnunity  College  District  vs.  ^  City 
and  County  of  San  Francisco  (1976)  58  CA(3)  at  page  390~as 
follows: 

"The  roles  of  the  various  agencies 
and  officials  involved  in  making  budgets 
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for  school  districts  and  administering 
school  district  taxes  are  defined  in 
sections  of  the  Education  Code.   Section 
20607  provides  in  part  that  the  governing 
board  of  a  school  district  shall  adopt 
and  file  its  budget  with  the  county  super- 
intendent of  schools,  the  county  board 
of  supervisors,  and  other  officials. 
Section  20701  provides  that  'after  approving 
the  budget  of  a  school  district,  the  county 
superintendent  of  schools  shall  determine 
the  amount  of  money  which  must  be  provided 
by  a  school  district  tax. '    Section  20702 
provides  that  the  difference  between  the 
school  district's  estimated  needs  and  its 
inccme,  as  determined  by  the  county  super- 
intendent of  schools,  shall  be  the  minimum 
amount  of  the  school  district  tax  to  be 
levied  by  the  board  of  supervisors  for  the 
particular  school  district.   Section  20703 
provides  that  'the  board  of  supervisors 
shall  fix  such  a  rate  for  the  district  tax 
as  will  produce  the  amount  of  district  tax 
money  requested  by  the  particular  district. ' 
Section  20704,  which  describes  the  procedures 
to  be  followed  by  the  board  of  supervisors 
in  determining  the  tax  rate,  provides  in 
part  that  'the  board  of  supervisors  shall 
determine  the   rate  of  district  tax  necessary 
to  be  levied  as  follovvs:   (a)  They  shall  divide 
the  amount  of  taxes  as  required  to  be  raised 
by  the  unequalized  value  of  the  secured  roll 
•  .  .  The  rate  shall  be  such  as  will  produce 
the  amount  determined  as  necessary  to  be 
raised  by  taxation  on  the  secured  roll." 
Section  20705  provides  that  the  board  of 
supervisors  shall  annually,  levy  and  cause 
to  be  collected  a  district  tax  for  each  school 
district  whose  budget  shows  a  district  tax  to 
be  necessary. '   Section  20706  provides  that 
the  necessary  tax  levy  shall  be  made  by  the 
county  auditor  if  the  board  of  supervisors 
fails  to  do  so. " 
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The  lav;  is  clear  that  the  Board  of  Supervisors  is 
merely  the  instrumentality  through  which  the'  tax  lew  for 
school  purposes  is  to  be  accomplished.   Esberg  vs.  Badaracco 
(supra  at  page  120) .   Esberg  is  the  leading  case  for  the  fi-mly 
established  rule  that  "The  effect  of  this  framework  of  laws 
surroundxng  and  supporting  of  public  school  system  is  that 
the  acts  of  the  legislature,  within  constitutional  bounds, 
are  controlling  over  conflicting  orovisions  of  freeholders' 
charters. " 

The  Esberg  decision  has  been  consistently  cited  and 
firmly  upheld  by  the  Courts.   The  Pasadena  J. c' District  vs. 
Board  of  Supervisors  (1932)  216  Cal .  61;  Berkeley  Unified 
f?^^°°j-  Pis^rxct^of  Alameda  County  vs.  City  of  Berkeley  U9  56) 
^41  C.'-.  (2)  341;  San  Francisco  Chamber  of  Commerce  vs.  Citv 
and  County  of  San  Francisco  (1969)  275  CA(2)  499;  San  Francisco 
Community  College  District  vs.  Cit"  and  County  of  San  Francisco 
(supra)  .  ■        ~~ — ~ 

The  conclusion  is  inescapable  that  with  resoect  to  the 
budget  of  the  San  Francisco  Unified  School  District  and 
the  Ccmm.unity  College  District  the  role  of  the  Board  of  Super- 
visors is  purely  ministerial.   The  source  of  the  budgeting" 
process  for  the  School  Districts  is  the  State  Constitution 
ana  it  is  a  matter  of  statewide  concern.   An  amendment  to 
the  San ^Francisco  Charter  cannot  confer  any  authority  on  the 
Board  of  Supervisors  to  review,  revise  or  change  the  school 
district  budget  in  any  way. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


5v  3^ 


i^Z<^^»i-^  >\    Oi-^ 


Thomas  A.  Tcomey,  Jt'. 
Chief  Deputy  City  Attorney 


City  Attorney    ^^ 
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•^  LCCUl   opinion  no.  78-27 


SUBJECT:       Moratorixom  on  the  Issuance  of 

Liquor  Licenses  in  Certain  Areas 
of  the  City  and  County 

REQUESTED  BY:   HARVEY  MILK,  Supervisor 
through 
GILBERT  H.  BOREMAN,  Clerk  of 
the  Board  of  Supervisors 

PREPARED  BY:    ROBERT  A.  KENEALEY 
Assistant  Chief 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Can  the  Board  of  Supervisors  of  the  City  and  County 
of  San  Francisco  adopt  a  moratorium  in  certain  areas  of 


CONCLUSION 


No. 


ANALYSIS 

The  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  does  not  have  the  authority  to  enact  or  place  a 
moratorium  on  the  issuance  of  new  or  the  transfer  of  exist- 
ing liquor  licenses,  either  on-sale  or  off -sale,  within  the 
City  and  County  of  San  Francisco. 

Article  XX,  Section  22,  of  the  Constitution  of  the  State 
of  California  provides,  in  part,  as  follows: 
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"The  State  of  California,  subject  to  the 
internal  revenue  laws  of  the  United  States, 
shall  have  the  exclusive  right  and  power  to 
license  and  regulate  the  manufacture,  sale, 
purchase,  possession  and  transportation  of 
alcoholic  beverages  within  the  State,  and 
subject  to  the  laws  of  the  United  States  reg- 
ulating commerce  between  foreign  nations  and 
among  the  states  shall  have  the  exclusive 
right  and  power  to  regulate  the  importation 
into  and  exportation  from  the  State,  of  al- 
coholic beverages  .... 

"All  alcoholic  beverages  may  be  bought, 
sold,  served,  consumed  and  otherwise  disposed 
of  in  premises  which  shall  be  licensed  as  pro- 
vided by  the  Legislature  .  .  .  ." 

The  courts  of  this  State,  in  construing  this  constitu- 
tional provision,  have  stated  that  the  State  of  California 
has  exclusive  authority  to  license  and  regulate  the  sale  and 
purchase  of  alcoholic  beverages  within  the  State.   Century 
Plaza  Hotel  Company  v.  The  City  of  Los  Angeles  7  C.A.Sd  616; 
Town  Councxl  of  the  Town  of  Los  Gatos  v.  State  Board  of 
Equalization  141  C.A.2d  344.        ' 

For  the  above  reasons  it  is  my  opinion  that  the  Board 
of  Supervisors  does  not  have  the  legal  authority  to  enact  a 
moratoriiam  on  the  issuance  or  transfer  of  on-sale  or  off- 
sale  liquor  licenses. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By 


Robert  A.  Kenealey 
Assistant  Chief 
Deputy  City  Attorney 


APPROVED : 


GEORGE  AGNOST 
City  Attorney 


RAK/jac 


5E0RGE  AGNOST. 

CITY  ATTORNEY 


CITY  AND  COUNTY  OF  SAN   FRANCISCO 


March  17,  1978 


7?' 28 
^     IjlZZcl  opinion  no.  28 


SUBJECT:  Public  Accommodations  Access 

Appeals  Board;   Purpose  of  Appeals 
to,  and  Effect  of  Its  Decisions 

REQUESTED  BY:        Supervisor  John  L.  Molinari 

PREPARED  BY:         Edmund  A.  Bacigalupi 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 


1.  What  is  the  purpose  of  the  Public  Accommodations 
Access  Appeals  Board? 

2.  Who  may  appeal  to  the  Pioblic  Accommodations  Access 
Appeals  Board? 

3.  What  is  the  effect  of  the  Pv±)lic  Accommodations 
Appeals  Board  decisions  on  the  Bureau  of  Building 
Inspection,  Department  of  Public  Works? 

4.  Would  the  Public  Accommodations  Access  Appeals  Board 
have  final  jurisdiction  over  all  building  permit 
appeals  regarding  physical  barriers  to  the  handicapped? 

5.  Does  the  authority  of  the  Public  Accommodations  Appeals 
Board  supercede  the  jurisdiction  of  the  Board  of  Permit 
Appeals  in  decisions  regarding  physical  barriers  to 
the  handicapped? 


CONCLUSION 

The  purpose  of  the  Public  Accommodations  Access  Appeals 
Board  is  to  hear  written  appeals  from  actions  taken  by 
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the  Bureau  of  Building  Inspection,  Department 
of  Public  Works  regarding  enforcement  of  standards 
imposed  by  law  for  access  to  public  accommodations, 
as  defined,  by  the  physically  handicapped. 

2.  Any  applicant  denied  a  permit  to  erect  or  construct 
a  building  or  any  person  who  deems  his  interest  or 
the  public  interest  is  affected  adversely  by  the 
granting  or  denying  of  a  permit  to  erect  or  construct 
a  building  by  the  Bureau  of  Building  Inspection 
(Central  Permit  Bureau) . 

3.  The  decision  of  the  Pxoblic  Accommodations  Access 
Appeals  Board  is  final  and  conclusive  on  the 

Bureau  of  Building  Inspection  in  the  absence  of  fraud 
or  the  prejudicial  abuse  of  discretion. 

4.  No. 

5.  No. 


ANALYSIS 

Chapter  7  (Section  4450  et  seq.)  of  Division  5  of 
Title  1  of  the  Government  Code  was  enacted  for  the  purpose 
of  insuring  that  all  buildings,  structures,  sidewalks, 
curbs  and  related  facilities  which  were  constructed  by  the 
use  of  state  or  local  government  funds  be  accessible  to  and 
usable  by,  the  physically  handicapped.   Certain  standards 
were  also  adopted  therein  to  accomplish  this  purpose. 

Part  5.5  (Sections  19955  -  19959)  of  Division  13  of 
the  Health  &  Safety  Code  was  enacted  to  insure  that  public 
accommodations  constructed  with  private  funds  adhere  to 
the  provisions  of  Government  Code  Sections  4450-4457. 

The  ^'building  department"  of  a  city  or  county  is 
charged  with  the  responsibility  for  enforcement  of  the 
requirements  for  access  by  physically  handicapped  persons 
to  public  accommodations  or  facilities.   That  department 
means  the  department,  bureau,  or  officer  charged  with  the 
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enforcement  of  laws  and  ordinances  regulating  the  erection 
or  construction  of  buildings  within  a  city  or  county. 
(Health  and  Safety  Code  Section  19958).   With  respect 
to  the  City  and  County  the  building  department  would  be 
the  Bureau  of  Building  Inspection  of  the  Department  of 
Piiblic  Works. 

Health  &  Safety  Code  Section  19957.5  provides: 

" (a)  Every  city,  county,  or  city  and  county  may 
appoint  a  local  appeals  board  composed  of  five 
members  to  hear  written  appeals  brought  by  any 
person  regarding  action  taken  by  the  building 
department  of  the  city,  county,  or  city  and  coxonty 
in  enforcement  of  the  requirements  of  this  part, 
including  the  exceptions  contained  in  Section  19957. 

(b)   Two  members  of  the  appeals  board  shall  be 
physically  handicapped  persons,  two  members  shall  be 
persons  experienced  in  construction,  and  one  member 
shall  be  a  public  member. 

(c)   The  appeals  board  shall  conduct  hearings  on 
written  appeals  made  under  Sxobdivision  (a)  and  may 
approve  or  disapprove  interpretations  of  this  part 
and  enforcement  actions  taken  by  the  building  depart- 
ment of  the  city,  county,  or  city  and  county.   All 
such  approvals  or  disapprovals  shall  be  final  and 
conclusive  as  to  the  building  department  in  the 
absence  of  fraud  or  prejudicial  abuse  of  discretion. 
The  appeals  board  shall  adopt  regulations  establishing 
procedural  rules  and  criteria  for  the  carrying  out 
of  its  duties  under  this  part." 

Ordinance  No.  73-77  by  adding  Article  X  (Sections 
5.92  -  9.94)  to  Chapter  5  of  the  San  Francisco  Administrative 
Code  has  established  a  Public  Accommodations  Access  Appeals 
Board  for  the  City  and  County  with  the  diity,  in  accordance 
with  Section  19957.6  of  the  Health  &  Safety  Code,  to  hear 
appeals  from  any  person  regarding  action  taken  by  the  Bureau 
of  Building  Inspection,  Department  of  Public  Works  regarding 
the  enforcement  of  standards  applicable  to  buildings  to 
provide  access  to  public  accommodations  of  the  physically 
handicapped.   The  ordinance  further  provides  that  any 
decision  of  the  board  is  final  and  conclusive,  in  the 
absence  of  fraud  or  prejudicial  abuse  of  discretion,  as 
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to  the  Bureau  of  Building  Inspection,  Department  of 
Public  Works. 

As  is  readily  apparent  from  Section  19957.5  of  the 
Health  &  Safety  Code  authorizing  its  creation  and  Ordinance 
73-77  establishing  such  board,  the  purpose  of  the  Public 
Accommodations  Access  Appeals  Board  is  to  hear  appeals 
brought  by  any  person  whether  a  permit  applicant,  handi- 
capped person,  or  member  of  the  public,  from  actions  and 
interpretations  of  the  Bureau  of  Building  Inspection  on 
applications  for  permits  for  construction  of  buildings 
where  standards  to  insure  access  to  public  accommodations 
by  the  physically  handicapped  are  in  issue,  and  any 
decision  on  any  such  appeal  by  the  board  would  be  final 
and  conclusive  as  to  the  Bureau  of  Building  Inspection 
Department  of  Public  Works,  i.e.,  the  Bureau  of  Building 
Inspection  (Central  Permit  Bureau)  would  be  compelled  to 
deny  or  approve  an  application  for  a  building  permit,  as 
the  case  may  be,  or  to  condition  a  permit  upon  compliance 
with  the  board's  decision. 

A  Board  of  Permit  Appeals  is  created  by  Section  3.650 
of  the  Charter.   Its  powers  and  duties  are  set  forth  in 
Section  3.651  of  the  Charter  in  pertinent  part,  as  follows: 

"Any  applicant  for  a  permit  or  license  who 
is  denied  such  permit  or  license  by  the  department 
authorized  to  issue  same,  or  whose  license  or  permit 
is  ordered  revoked  by  any  department,  or  any  person 
who  deems  that  his  interests  or  property  or  that 
the  general  public  interest  will  be  adversely  affected 
as  the  result  of  operations  authorized  by  or  under 
any  permit  or  license  granted  or  issued  by  any 
department,  may  appeal  to  the  board  of  permit  appeals. 
Such  board  shall  hear  the  applicant,  the  permit- 
holder,  or  other  interested  parties,  as  well  as  the 
head  or  representative  of  the  department  issuing 
or  refusing  to  issue  such  license  or  permit,  or 
ordering  the  revocation  of  same.   After  such 
hearing  and  such  further  investigation  as  the  board 
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may  deem  necessary,  it  may  concur  in  the 
action  of  the  department  authorized  to  issue 
such  license  or  permit,  or,  by  the  vote  of  four 
members,  may  overrule  the  action. of  such  depart- 
ment and  order  that  the  permit  or  license  be 
granted,  restored  or  refused." 

"The  board  has,  under  the  charter,  thus  been 
granted  appellate  jurisdiction,  and  like  the 
central  permit  bureau  in  its  original  considera- 
tion of  the  case,  is  empowered  to  exercise  full 
discretion  in  passing  upon  the  matters  submitted 
for  decision  (see  Lindell,  supra,  at  pp.  313 
and  314) ." 

"Decisions  of  the  board  are  not  limited 
to  a  restricted  review  of  the  proceedings  held 
by  subordinate  agencies.   On  the  contrary,  the 
board  is  empowered  to  review  all  aspects  of 
the  decisions  of  its  subordinate  agencies. 
"...  It  may  be  a  hybrid  tribunal  .  .  .  but 
its  jurisdiction  over  designated  matters  is 
broad.   It  may  hear  appeals  upon  the  record; 
it  may  try  the  cause  de  novo  or  it  may  make  its 
own  investigation  and  its  own  independent  order 
based  thereon  .  .  .  .'   (Grief  v.  Dullea,  66 
Cal.App. 2d  986,998  [153  P. 2d  581].) 

"The  board  of  permit  appeals  is  thus  invested 
with  •  .  .  .  complete  power  to  hear  and  determine 
the  entire  controversy,  [is]  free  to  draw  its 
own  conclusions  from  the  conflicting  evidence 
before  it  and,  in  the  exercise  of  its  independent 
judgment  in  the  matter,  affirm  or  overrule  the 
action  of  the  Central  Permit  Bureau. '   (Lindell 
Co.  V.  Board  of  Permit  Appeals,  supra,  at  p.  315.)" 

Board  of  Permit  Appeals  v.  Central  Permit 
Bureau  (1960)  186  Cal.App.2d  633,  640. 

As  an  administrative  appellate  body  the  Board  of  Permit 
Appeals  in  hearing  any  appeal  from  a  lower  officer  or 
board  is  required  unless  otherwise  authoritatively  provided, 
to  follow  the  same  standards  as  those  which  control  the 
lower  officer  or  board,  the  relevant  law  —  whether  set 
forth  by  constitution,  statute,  charter,  ordinance,  or 
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controlling  court  decision  —  and  a  lawful  discretion, 
applied  to  the  evidence  presented.   (City  and  County 
of  San  Francisco  vs.  Superior  Court  (1959)  53  Cal.2d  236, 
250.)  ' 

Thus  under  the  City  and  County's  permit  appeals 
procedure  any  applicant  for  a  building  permit  whose 
application  is  denied  or  any  person  who  deems  his  .nterest 
or  the  pv±)lic  interest  would  be  adversely  affected  by 
the  granting  of  the  permit  by  the  Burec.u  of  Building 
Inspection  (Central  Permit  Bureau)  can  appeal  to  the 
Board  of  Permit  Appeals  which  board  is  authorized  _to  hear 
the  entire  matter,  including  issues  relating  to  access 
to  public  accommodations  by  the  physically  handicapped 
and  make  its  decision  after  hearing  based  upon  the  relevant 
law,  including  the  standards  imposed  by  the  provisions 
of  Chapter  7  (Section  4450  et  seq.)  of  provision  5  of 
Title  1  of  the  Government  Code,  as  applied  to  the  facts 
presented. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By . 

Edmund  A.  Baoi^alupi 


Deputy  City  Attorney 


Approved: 


City  Attorney 


GEORGE  AGNOST 

CITV  ATTORNEY 
CITY  HALL 


SUBJECT: 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 

March  20,  1973 
^  IjLXZ/LL^    opinion  no.  78-29 

City  and  County's  Liability  for 
Operation  of  Pedestrian  Malls; 
Various  Questions 


REQUESTED  BY:    S.  M-  Tatarian ,  Director 

Department  of  Public  Works 

PREPARED  BY:     Rick  Murphy 

Deputy  City  Attorney 

QUESTIONS  PRESENTED 

(1)  There  is  codified  in  the  Streets  and  Highways 
Code,  beginning  with  Section  llOOC,  the  Pedes- 
trian Mall  Lav/  of  1960.   To  what  extent  is  this 
law  applicable  to  the  implementation  of  the 
pedestrian  mail  plan  in  the  aforementioned 
Chinatown  Allevs? 

(2)  In  restricting  vehicular  access  to  the  alleys 
as  part  of  the  pedestrian  mall  plan,  either 
in  whole  or  in  part,  is  the  Citv  liable  for 
damages  to  abutting  property  owners? 

(3)  By  becoming  a  pedestrian  mall,  an  alley  will  be 
functionally  changed  from  a  trafficway  to  a 
type  of  facility  not  readily  maintainable  by 
the  Department  of  Public  Works.   Which  is  the 
proper  City  Department  for  maintaining  such  a 
pecestrian  mall  and  what  legislative  actions, 
if  any,  are  necessary  to  effectuate  effective 
maintenance  by  the  proper  City  Department? 

CONCLUSIONS 

(1)  The  City  and  County  of  San  .Francisco  is  not  bound 
to  .ollow  the  Pedestrian  Mall  Law  of  1960,  Streets  &  Hiqhwavs 
Code  Section  11000  et  seq. 
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(2)  The  City  and  County  of  San  Francisco  v/ill  be 
liable  in  daT.ages  tc  these  abu-::ting  property  ov;ners  on  the 
pedestrian  malls  v/hich  do  not  have  a  second  means  of  vehic- 
ular access  via  a  public  street. 

(3)  The  Department  of  Public  Works  is  the  proper 
agency  to  maintain  such  pedestrian  malls. 

ANALYSIS 


(1)  A  review  of  the  applicable  law  dealing  with  the 
question  of  the  effect  of  Streets  &  Highways  Code  Section 
110  00   et  seq.  (Pedestrian  Mall  Law)  on  the  implementation 
of  the  Chinatown  pedestrian  mall  plan  indicates  that  the 
City  and  County  of  San  Francisco  is  not  bound  to  follow  the 
provisions  of  said  Pedestrian  Mall  Law,  but  may  follow 
general  laws. 

The  Charter  of  the  City  and  County  of  San  Francisco, 
Section  7.600,  provides  in  pertinent  part: 

"7.600   Procedure  by  General  Law  or  Ordinance 

Where  a  procedure  for  the  exercising  of  any 
rights  and  pov/ers  belonging  to  a  city  or  county, 
relative  to  the  .  .  .  layout,  extension,  opening, 
widening,  changing,  closing,  vacating,  paving, 
repaving  or  otherwise  improving  streets  and 
highways  and  public  places  ...  or  the  executing 
of  any  other  public  work  or  improvement  hereby  or 
hereafter  placed  under  the  jurisdiction  of  the 
department  of  public  works,  and  the  payment  of 
damages,  or  levying  of  special  assessment  to 
defray  the  whole  or  part  of  the  cost  of  such  v/orks 
or  improvements  is  provided  by  statute  of  the 
State  of  California,  such  procedure  shall  control 
and  be  followed,  unless  a  different  orccsdure  is 
provided  in  or  under  authority  of  this  charter  or 
by  ordinance  continued  by  this  charter  or  any  such 
ordinance  hereafter  amended  or  by  ordinance  passed 
by  the  board  of  supervisors,  and  the  board  of 
supervisors  is  hereby  empowered  to  provide  by 
ordinance  for  any  such  purpose."  (Emphasis  added.) 
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Succinctly  put,  Section  7.600  provides  that  State  law 
dealing  with  street  improvements,  vacations,  etc.,  shall  con- 
trol and  be  followed  unless  a  different  procedure  is  provided 
by  the  Charter  or  by  City  ordinance.    '  ^ 

A  review  of  the  Charter  and  the  Public  Works  Code 
(Part  II,  Chapter  X  of  the  S.F.  Municipal  Code)  reveals  that 
there  is  no  procedure  provided  for  the  conversion  of  public 
streets  into  pedestrian  malls.   Application  of  Charter  Section 
7.600  at  this  point  would  seem  to  mandate  that,  given  this 
absence  of  a  city-drafted  procedure,  the  procedure  enacted 
by  the  state  (i.e.  the  Pedestrian  Mall  Law)  "shall  control 
and  be  followed."   However,  Section  11103   of  the  Streets  and 
Hxghways  Code  (Pedestrian  Mall  Law)  provides: 

"§11103.   Liberal  construction;  alternative  procedure 

This  part  and  all  of  its  provisions  shall  be  liber- 
ally construed  to  the  end  that  its  purpose  may  be 
effective.   Any  proceedings  taken  pursuant  to' this 
part  shall  not  be  held  invalid  for  failure  to  comply 
with  the  provisions  of  this  part,  if  the  acts  done 
and  proceedings  taken  are  not  invalid  under  the 
State  or  Federal  Constitutions. 

This  part  does  not  affect  any  other  law  relating 
to  the  same  or  similar  subject,  but  provides  an  alter- 
native procedure  for  the  subject  to  v/hich  it  relates. 
When  proceedings  are  taken  under  this  part,  its  pro- 
visions only  shall  apply."  (Emphasis  added.) 

In  the  clearest  language,  the  authors  of  the  Pedestrian 
Mall  Law  did  not  intend  for  it  to  be  the  sole  procedure  avail- 
able, binding  upon  all,  but  envisioned  it  as  an  alternative 
procedure  for  the  conversion  of  streets  into  pedestrian  malls. 

In  conclusion,  the  City  and  County  of  San  Francisco  is 
not  bound  to  follow  the  Pedestrian  Mall  Law  of  196  0,  Streets 
and  Highways  Code  §11000  et  seq.,  but  mav ,  if  it  chooses, 
elect  to  use  it. 

Note:   Caution  should  be  exercised  should  the  City  and 
County  of  San  Francisco  elect  to  follow  the  Pedestrian  Mall  Pro- 
cedure ,  for  "when  proceedings  are   taken  under  this  nart,  its 
provisions  only  shall  anniy."   (Section  11103). 
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(2)  It  has  long  been  the  law  in  California  that  an 
owner  of  property  abutting  on  a  public  street  has  a  property 
right  in  the  nature  of  an  easement  in  that  appurtenant  street. 
That  right  is  variously  described  in  the  cases  as  an  ease- 
ment of  ingress  and  egress  to  and  from  that  property,  or  a 
right  of  access  over  the  street  to  and  from  the  property. 

In  any  case,  it  is  clear  that  compensation  must  be  paid 
for  the  impairment  of  it  (Rose  v.  State  of  California,  19 
C.2d  713;  Bacich  v.  Board  of  Control,  23  C.2d  343,  350 
(1943).   Hov/ever ,  it  is  also  clear  that  compensation  is  not 
automatic  in  every  case:   the  test  is  whether  the  property 
owner  is  left  with  reasonable  access  to  his  property. 
Specifically,  one  of  two  public  streets  may  be  closed  with- 
out compensation  to  an  abutting  landowner  if  the  remaining 
street  furnishes  suitable  means  of  access,  11  McQuillan 
Muncipal  Corporations  (3rd  Ed.)  p.  337,  section  32.33, 
Bacich,  supra. 

Applying  the  above  law  to  the  present  fact  situation 
means  that  properties  located  in  those  alleys  to  be  closed 
by  the  mall  plan  which  do  not  have  a  second  means  of 
vehicular  access  via  a  public  street,  either  along  the  side 
or  in  the  back,  are  entitled  to  be  compensated  for  the 
"taking"  by  City  and  County  of  San  Francisco  of  the  easement 
discussed  above. 

(3)  Responding  to  the  question  of  which  City  Department 
would  be  the  proper  agency  to  maintain  such  a  pedestrian  mall, 
a  review  of  the  Charter  (Section  3.510)  and  the  Public  Works 
Code  indicates  that  the  responsibility  for  the  upkeep  of  such 
a  pedestrian  mall  would  lie  with  the  Department  of  Public 
Works.   Such  maintenance  would  fall  within  the  duty  of  the 
Department  of  Public  Works  to  maintain  and  keep  clean  the 
public  streets  of  the  City  and  County  of  San  Francisco. 


Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By. 


Rick  Murphy 
Deputy  City  Attorney 

Approved: 


City  Attorney 
RM:  jf 


'My  and  County  of  San  rroncisco;  Office  of  City  Attorney 

■j^-i,  George  Agnost, 

^  City  Attorney 
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SUBJECT:       Jurisdiction  of  the  Board  of  Permit 
Appeals  to  Reviev:  Revocation  of  a 
Pemit  Involving  Recreation  and  Park 
Facilities 

REQUESTED  BY:   Philip  J.  Siggins^  Executive  Director 
Board  of  Permit  Appeals 

PREPARED  BY:    Paula  Jesson 
I  Staff  Attorney 

\ 

QUESTIONS  PRESENTED 

Does  the  Board  of  Permit  Appeals  have  Jurisdiction  to 
reviev;  the  revocation  of  a  permit  hy  the  San  Francisco  Department 
of  Public  Health  to  Operate  Stable  Facilities  on  Property  Under 
the  Jurisdiction  of  the  Recreation  and  Park  Commission? 


Yes, 


CONCLUSION 


ANALYSIS 


part : 


§7.70^  of  the  Charter  of  San  Francisco  states  in  relevant 


"The  Board  of  supervisors  shall  regulate,  by 
ordinance,  the  issuance  and  revocation  of  licenses 
and  permits  for  the  operation  of  l^sinesses  or 
privileges  which  affect  the  health,  fire  prevention, 
fire  fighting,  crime,  policing,  welfare  or  zoning 
conditions  of  or  in  the  city  and  county  .... 
Said  ordinance  shall  also  specify  which  department 
shall  make  the  necessary  investigations  and  inspec- 
tions and  issue  or  deny  and  may  revoke  the  permits 
and  licenses  therefor  ....   If  any  application 
for  a  permit  or  license  is  denied  by  the  department 
authorized  to  issue  same,  the  applicant  may  appeal 
to  the  Board  of  Permit  Appeals." 
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The  Board  of  Supervisors  has  regulated  the  issuance  and 
revocation  of  permits  in  regard  to  the  operation  of  stable 
facilities  and  their  possible  detrimental  effect  on  health,  by 
its  enactment  of  Health  Code  §27j  v/hich  states  in  relevant  part: 

"It  shall  be  unlav/ful  to  construct  or  maintain 
a  stable  .  .  .  without  a  permit  therefor  from  the 
Departm.ent  of  pablic  Health  ...   No  permit  shall 
be  granted  for  a  stable  hereafter  to  be  constructed 
and  maintained  .  .  .  e;-:cept  on  the  report  of  the 
Department  of  Public  Health,  or  other  such  satis - 
factorj'-  evidence,  that  the  proposed  place  of  con- 
struction or  maintenance  of  such  stable  is  unob- 
jectionable from  the  point  of  viev;  of  sanitation 
and  of  the  health  and  physical  welfare  of  the 
inhabitants  of  the  immediate  neighborhood  of  its 
location  ... 

"A  permit  granted  hereunder  is  subject  to  re^/oca- 
tion  by  the  Department  of  Public  Health. 

"No  permit  shall  be  refused  or  revoked  by  the 
Department  of  Public  Health  except  after  a  full  hear- 
ing, and  then  only  in  the  exercise  of  a  sound  and 
reasonable  discretion  hj   said  department." 

The  legislature  has  entrusted  to  the  Department  of  Public 
Health  the  responsibility  for  determining  Tvhether  operation  of  a 
stable  threatens  public  health  and  thus  authorizes  that  Depart- 
ment to  issue,  deny  or  revoke  permits  for  that  activity.   An 
appeal  from  the  denial  or  revocation  of  such  a  permit  is  properly 
directed  to  the  Board  of  Permit  Appeals,  under  §7.704  of  the 
Charter,  quoted  above. 

The  question  arises,  however,  whether  jurisdiction  by  the 
Board  of  Perm.it  Appeals  is  improper  if  the  regulated  activity  occurs 
on  property  under  the  jurisdiction  of  the  Recreation  and  Park 
Commission  since  §3.552  of  the  Charter  states: 
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"The  recreation  and  park  commission  shall  have 
the  complete  and  exclusive  control,  management  and 
direction  of  the  park,  pla^'-grounds,  recreation 
centers  and  all  other  recreation  facilities,  squares, 
avenues  and  grounds  v;hich  are  in  the  charge  of  the 
commission. " 

T'Thile  this  section  clearly  provides  the  Recreation  and  Park  Com- 
mission with  a  great  deal  of  authority  over  matters  relating  to 
property  under  the  Commission's  jurisdiction  y   it  should  be 
read  in  connection  with  Section  7.704.   Both  sections  reveal 
an  overall  scheme  of  entrusting  to  various  city  departments  the 
responsibility  for  handling  various  municipal  problems  and 
concerns.  The  Recreation  and  Park  Commission  v;as  entrusted  i-zith 
the  responsibility  for  providing  the  public  with  vrell  maintained 
and  cultivated  oark  lax-ms  and  horticulture  and  organized  recre- 
ational activities.   They  vzere  not  expected  to  be  experts  in 
problems  of  "health,"  "fire  prevention,"  "crimie"  or  any  of  the 
other  prcblem.s  listed  in  Section  7.704.   Other  departments  v:ere 
entrusted  v;ith  the  responsibility  for  handling  those  problems 
and  for  making  "investigations"  and  "inspections"  before  issuing 
or  denying  permits  relating  to  them,  and  the  Board  of  Permit 
Appeals  was  entrusted  v/ith  the  responsibility  for  reviewing  those 
decisions.  \-Jhen  the  Department  of  Public  Health  denies  a  permit 
on  the  grounds  that  the  public  health  might  be  adversely  affected, 
this  decision  -  and  the  review  of  it  by  the  Board  of  Perm.it 
Appeals  -  in  no  way  diminishes  the  Recreation  and  Park  Commission's 
authority  over  decisions  relating  to  the  maintenance  of  recreational 
activities  and  property. 

An  additional  consideration  compels  the  conclusion  that  the 
Board  of  Permit  Appeals  has  jurisdiction  over  permit  appeals  when 
the  permit  concerns  park  property.   If  the  Board  of  Permit  Appeals 
does  not  have  jurisdiction,  the  issuance  or  denial  of  a  permit  by 
the  Department  of  Public  Health  for  an  activity  occurring  on  park 
property  v/-ould  be  subject  to  no  administrative  revie^^r.   Certainly 
Section  3.552  cannot  be  read  as  authority  for  the  Recreation  and 
Park  Commission  to  review  administrative  action  on  a  permit  by  a 
department  other  than  the  Recreation  and  Park  Department.   It  is 

1/  In  a  previous  opinion  issued  by  this  office  (No.  1253,  April 
29,  1958), _ it  was  determined  that  the   Board  of  Permit  Appeals 
had  no  jurisdiction  to  review  permits  issued  by  the  Recreation 
and  Park  Commission. 
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difficult  to  arg"ae  that  the  drafters  of  the  Charter  provided  for 
administrative  reviev;  of  the  issuance  or  denial  of  health  permits 
unless  those  permits  happened  to  involve  park  property,  in  which 
case  no  review  is  allowed. 

Thus  Sections  7.70^  and  3.552  do  not  conflict  and  the 
Board  of  permit  Appeals  should  properly  review  the  revocation 
of  a  permit  to  operate  stable  facilities  located  at  Golden  Gate 
Park. 

In  addition  to  the  reasons  discussed  above  in  this  opinionj 
the  appeal  is  subject  to  reviex-;  by  the  Board  of  Permit  Appeals 
because  of  the  terms  of  the  lease  between  the  Recreation  and  Park 
Commission  and  the  Golden  Gate  Equestrian  Center,  v;hich  operates 
the  stables  on  park  property_,  has  lost  its  permit  to  so  operate 
by  action  of  the  Department  of  Public  Health,  and  is  now  request- 
ing the  Board  of  Permit  Appeals  to  revlevr   that  action.   That 
lease  agreement  states  in  relevant  part: 

"Lessee  agrees  that  the  business  conducted  under 
this  lease  will  be  operated  in  strict  compliance  v/ith 
all  the  lav;s,  rules  and  regula.tions  of  the  City  and 
County  of  San  Francisco,  and  of  the  State  of  California, 
and  the  United  States  of  America,  as  well  as  agencies 
thereof  ....   Lessee  shall  pay  for  and  obtain  all 
licenses  and  permits  necessary  for  all  operations 
thereunder. " 

This  provision,  by  its  reference  to  the  "laws,  rules  and  regula- 
tions" of  the  City  and  County  of  San  Francisco  and  its  require- 
ment that  the  Equestrian  Center  "pay  for  and  obtain  all  .  .  . 
permits  necessary"  to  operate,  clearly  refers  to  the  regulations 
and  issuance  of  permits  by  departments  other  than  the   Recreation 
and  Park  Department.   Thus  the  Equestrian  Center  has,  by  the  terms 
of  the  lease  agreement,  bound  itself  to  follov;  the  procedures  of 
other  departments  in  order  to  operate  according  to  their  restric- 
tions.  Since  Charter   Section  7.704  authorizes  an  anpeal  from 
these  departments  to  the  Board  of  Permit  Appeals,  it' is  clear 
that  the  agreement  to  obtain  a  necessary  permit  encompasses  an 
agreement  to  utilize  that  appeal  procedure  v;hen  appropriate. 
Thus  even  if  the  Commission's  "exclusive  control"" over  park 
property  provided  for  in  the  Charter  precludes  reviev;  by  the 
Board  of  Permit  Appeals  of  permits  revoked  by  the  Department  of 
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Public  Health  -  a  conclusion  vjhich  cannot  be  suppcrtedj  as  is 
clear  from  the  discussion  above  -  the  lease  agreement  evidences 
the  Commission's  approval  for  Board  of  Permit  Appeal  reviev;  of 
that  revocation. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


APPRO'^D : 


By 


Paula  Jess on 
Staff  Attorney 


City  Attorney 
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SUBJECT:        Tax  on  Short  Tern  Speculative  Profits 

from  the  Sale  of  Residential  Real  Estate 

PI:QUE3TSD  3Y:   Gilbert  H.  Boreman 

Clerk  of  the  Board  of  Supervisors 

PREPARED  BY:    John  J.  Doherty 

Deputy  City  Attorney 


QUESTIONS  PRESENTED 

Please  reviev/  and  cominent  upon  a  proposed  real  property 
transfer  tax,  under  v/hich  a  tax  would  be  imposed  on  short 
term  speculative  profits  from  the  sale  of  residential  real 
estate,  with  the  rate  of  ta::  gradually  declining  the  longer 
the  property  is  held, 

CONCLUSION 


1.    The  threshhold  question  implicit  in  your  request 
is  whether  or  not  San  Francisco  can  enact  a  valid  tax  on 
short  term  speculative  profits  from  the  sale  of  residential 
real  es;ia::e. 

A.    The  California  Supreme  Court  is  about  to  decide 
the  case  of  Weekes  v.  City  of  Oakland  (No.  SF 
23593,  argued  May  2,  1977),  which  will  become  the 
landmark  case  concerning  the  validity,  and  the 
interpretation,  of  Revenue  £:  Taxation  Code  Section 
17041.5,  which  purports  to  prohibit  municipal 
taxes  on  income,  or  any  portion  thereof.   No  legal 
opinion  on  the  proposed  tax  can  be  definitive 
until  the  Weekes  case  is  decided. 
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B.    Under  th|_  present  state  of  the  law,  it  is  my 

opinioxn  .hat  such  a  tax  is  not  prohibited  either 
by  Revenue  &  Taxation  Code  Section  17041.5  o-  bv 
Revenue  &  Taxation  Code  Section  11901,  et  seq    or 
by  tne  Equal  Protection  Clauses  of  the  United" 
States  or  California  Constitutions.   Such  a  tax 
chererore  would  be  valid.   If  the  tax  somehow  were 
indexed  to  inflation  (as,  for  example,  if  the  tax 
were  imposed  only  on  speculative  profits  over  and 
above  appreciation  consistent  with  inflation  as 
measured  by  the  consumer  price  index) ,  it  is  even 
more  likely  that  the  tax  would  be  upheld. 

2.    The  proposed  ordinance  sets  the  rate  of  tax  on 
;^:r:^'^''^  profits  at  80%  if  the  sale  occurs  within' one 

a  sone-!^  ^'^^■''^'^"^1      '''l^    ^^"^    ^"  "^°^^  ^^^^^y    ^-°  ^^    upheld  if 
a  some.-..iau  lov.er  rate  or  maximum  tax  is  utilized. 

^_  ^_  3.    The  proposed  ordinance  contemiplates  the  use  o^ 

aanesive  stamps"  to  be  purchased  by  the  Recorder  f-om  t^e 
l^i^Lt^l^^   °^  Equalization.   No  such  "adhesive  stamcs"  "are 
available  rrom  the  State  Board  of  Equalization  and  the 
present  system  of  real  property  transfer  taxes  dSes  not 
utilize  tax  stamps. 


Office  also  recommends  several  non-substantive 


.  .        .  — ^^iLii.^ji^^      oc:vcj_clX      lion 

minor  revisions  m  the  language  of  this  ordinance 
be  pleased  to  work  v.ith  the  Committee  on  said  rev 


and  would 
tee  on  said  revisions. 


ANALYSIS 


The  threshhold  question  implicit  in  your  reauest  is 
r;!f-"^  °^^'°t  San  Francisco  can  enact  a  valid  tax  on  short 
estate!'"'   ^   '"  ^"°'''^'  '"°"  ^^"  "^^^  °^  residential  reaf 


A  San  Francisco  tax 


from  "^%\:^'^"':-^=^°.^^-°n  snort  term  speculative  profits 
at  ?.:^^  IZ  ox  resiaential  real  estate  will  be  attacked  c 
at  least  three  different  theories. 

follows:      ^^^^^°^"^^'  ^'^-ch  reads  in  pertinent  part  as 
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"Notv.'ithstanding  any  STiatute,  ordinance,  regulation, 
rule  or  decision  to  the  contrary,  no  city,  county,  city 
and  county,  governmental  subdivision,  district,  public 
and  quasi-public  corporation,  municipal  corporation, 
whether  incorporated  or  not  or  whether  chartered  or 
not,  shall  le^ry   o-  collect  or  cause  to  be  levied  or 
collected  any  tax  upon  the  income,  or  any  part  thereof, 
of  any  person,  resident  or  nonresident. 

"T.his  section  shall  not  be  construed  so  as  to  prohibit 
the  levy  or  collection  of  any  otherwise  authorized 
license  tax  upon  a  business  measured  by  or  according  to 
gross  receipts." 

San  rranci~co  '.vould  respond  with  the  foliov.-ing  counter 
arguments : 

(1)  The  California  Legislature  is  pov;erless  to  statu- 
torily prohibit  a  "heme  rule"  chartered  city  from 
exercising  its  inherent,  constitutionally  estab- 
lished power  to  raise  revenue  by  v/ay  of  taxation. 
See:  Ex  parte  Braun  (1903)  141  Cal.  204;  Redwood 
Theaters  v.  City  of  Modesto  (1948)  85  Cal.App.2d 

9  0  7;  -^-Tierican  Locker  Co.  v.  City  of  Long  Beach 
(1946)  75  Cal.App.2d  230. 

(2)  Rev.  &  T.  C.  §  17041.5  never  was  intended  to 
prohibit  a  tax  on  short  term,  speculative  profits 
from  the  sale  of  residential  real  estate. 

Although  the  question  is  not  entirely  free  from  doubt, 
it  is  my  opinion  that,  under  the  present  state  of  the  law, 
arg^uments  suggesting  the  invalidity  of  such  a  tax  by  reason 
of 'Rev.  &  T.  C.  §  17041.5  are  not  well  taken  and  that  a  San 
Francisco  tax  on  short  term,  speculative  profits  from,  the 
sale  of  residential  real  estate  would  be  upheld  by  the 
courts . 

If  the  tax  somiehow  v;ere  indexed  to  inflation  (as,  for 
example,  if  the  tax  were  im.possd  only  on  those  speculative 
profits  over  and  above  appreciation  consistent  with  the  rate 
of  inflation,  as  measured  by  the  Consumer*  Price  Index  or 
some  other  reliable  index) ,  it  is  even  more  likely  that  the 
tax  would  be  uroheld. 


OPINION  NO.  78-31 


Gilbert  H.  Boreman  4  .March  29,  1978 


I  must  also  advise  you,  hovjever,  that  the  California 
Supreme  Court  is  about  to  decide  the  case  of  Weekes  v.  Citv 
of'  Oakland  (No.  SF  23598,  argued  May  2,  19  77)  concernTng  the 
validiry  of  Oakland's  "Employee  License  Fee  Ordinance",  a 
tax  on  employees  measured  by  gross  earnings.   It  is  contended 
that  the  Oakland  tax  is  invalid  under  Rev.  &  T.  C.  §  17041.5. 
Oakland  contends,  among  other  things,  that  (1)   a  State 
statutory  provision  cannot  prohibit  a  "home  rule"  chartered 
city  from  exercising  its  constitutionally  guaranteed  power 
to  raise  revenue  by  way  of  taxation,  and  (2)   Rev.  &  T.  C.  § 
17041.5  never  was  intended  to  prohibit  a  municipal  tax 
measured  by  gross  earnings. 

The  legal  issues  in  We ekes ,  you  will  note,  are  substan- 
tially similar  to  the  questions  raised  by  the  proposed  tax 
on  short  term  speculative  profits  from  the  sale  of  residential 
real  estate.   Accordingly,  no  legal  opinion  on  the  proposed 
tax  can  be  definitive  until  the  California  Suprem.e  Court 
issues  its  decision  in  Weekes ,  which  has  been  under  submission 
almost  eleven  months. 

Second,  it  will  be  argued  that  the  proposed  tax  is 
preemp-cea  by  the  California  "Documentary  Transfer  Tax  Act", 
contained  in  Part  6.7  (commiencing  with  Section  11901)  of 
Division  2  of  the  Revenue  and  Taxation  Code  of  the  State  of 
California. 

The  State  "Documentary  Transfer  Tax  Act"  became  law 
pursuant  to  Chapter  1332  of  the  Statutes  of  19  67.   Section  1 
of  this  chapter  law  created  the  "Documentary  Stamp  Act" 
which  authorized  counties  and  cities  to  enact  a  documentary 
transfer  tax  consistent  v;ith  the  state  legislation.   Section 
2  of  the  same  chapter  law,  v/hich  is  uncodified,  reads  as 
follows: 

"No  city  or  county  shall  directly  or  indirectly 
impose  a  tax  on  transfers  of  real  property  which  is  not 
in  conformity  with  this  part.   As  used  in  this  section 
'city'  does  not  include  a  chartered  city  and  'county' 
does  not  include  a  city  and  county." 

This  uncodified  Section  2  manifests  a  legislative 
intention  that  a  city  and  county,  or  a  chartered  city,  was 
to  be  free  to  enact  a  documentary  transfer  tax  ordinance 
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"not  in  conformity"  with  the  State  act.   The  City  and  County 
of  San  Francisco  is  the  only  city  and  county  in  the  State, 
and  in  addition  qualifies  as  a  chartered  city.   West  Coast 
AdvertisincT  Co.  v.  San  Francisco  (1939)  14  Cal.2d  515. 

This  special  treatment  of  chartered  citi-is,  and  cities 
and  counties,  is  consistent  v/ith  the  well  sectled  rule  in 
California  that  under  Article  XI,  Section  5  (formerly  art. 
XI,  §§  6  and  8)  of  the  California  Constitution,  chartered 
cities,  including  the  City  and  County  of  San  Francisco,  are 
autonomous  in  respect  to  their  municipal  tax  affairs  and  are 
free  from  control  by  the  California  Legislature  with  respect 
to  the  exercise  of  the  inherent  constitutional  power  to 
raise  revenue  by  way  of  taxation.   West  Coast  A.dvertising 
Co.  V.  San  Francisco  (1939)  14  Cal.2d  516;  Ainsworth  vT 
Bryanr  (1949)  34  Cal.2d  465;  City  of  Glendale  v.  Trondsen 
(1957)  48  Cal.2d  93;  Ex  parte  Braun  (1903)  141  Gal.  204; 
City  of  Grass  Valley  v.  Walk ins haw  (1949)  34  Gal. 2d  595;  In 
re  Nov;ak  (1921)  1S4  Cal.  701;  Redv^ood  Theaters  v.  City  of 
Modesto  (1948)  86  Cal.App.2d  907;  American  Loclcer  Co.' v. 
Ci-cy  of  Long  Beach  (1946)  75  Cal.App.2d  280. 

As  indicated  previously,  the  autonomy  of  chartered 
cities  over  their  municipal  tax  affairs  (Cal.  Const,  art. 
XI,  §  5)  is  such  that  chartered  cities  are  not  bound  by 
State  legislation  which  purports  to  restrict,  curtail  or 
prohibit  "home  rule"  chartered  cities  from  exercising  the 
inherent  constitutional  power  to  raise  revenue  by  way  of 
taxation.   Ex  parte  Braun,  supra;  Redv;ood  Theaters  v.  City 
of  Modesto,  supra;  American  Locker  Co.  v.  City  of  Long 
Beach,  supra.   Charrer  crty  taxes  do,  of  course"^  remain 
subject  to  restrictions  contained  in  the  city's  charter,  or 
in  the  State  or  Federal  Constitution. 

Third,  it  will  be  argued  that  the  proposed  tax,  at 
least  if  imposed  at  rates  as  high  as  80%  of  speculative 
profits,  would  be  invalid  as  a  confiscatory  and  prohibitory 
tax.   California  apparently  recognizes  the  rule  that  a  tax 
cannot  be  set  at  a  confiscatory  or  prohibitory  rate.   See: 
Auston  v.  Wilson  (1938)  27  Cal.App.2d  124;  :ierced  County  v. 
Fleming  (1896)  111  Cal.  45.   Hov/ever,  no  case  has  been  found 
which  establishes  definitively  a  point  v.'here  a  particular 
tax  becomes  prohibitory  or  confiscatory.   It  should  be  noted 
that  the  federal  income  tax  on  unearned  income,  and  the 
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federal  estate  tax,  both  utilize  a  maximum  tax  ra^e  o^  70^ 
Accordingly,  although  it  is  my  opinion  that  a  tax  on  snecu- 
lative  profits  (as  distinguished  from  a  tax  on  cross  rec-^p^s 
for  example)  would  seldom  infringe  uoon  the  prohibition'"'"''  " 
against  confiscatory  and  prohibitory* taxes ,  nevertheless 
It  IS  my  further  opinion  that  the  proposed^^^uld  be^.ore' 
likely  to  be  upheld  if  the  maximum  tax  were  fix^d  a^  a  --"e 
belov>7  70%.  "~  "^^        ^°'^ 

Fourth,  it  will  be  argued  that  classifications  -ad^  bv 
the  proposed  ordinance  --  for  example,  between  resid--"ial^ 
property  and  nonresidential  prooertv,  between  sho-t  t^rir 
sales  and  longer  term  sales  —  violate  the  ecual  J— -t-c^'^on 
clauses  of  the  United  States  and  California  Cons-i-u-ions 
However,  the  rule  is  that,  where  taxation  is  concerned, 
Soate  and  local  legislative  bodies  have  the  greatest  decrree 
of  flexibility  in  making  classifications.   L«^r'-a"sen  ^-' 
Lake  Shore  Auto  Parts  Co^  (1973)  35  L.Ed.  2d  3  5l"-'  Madd'^FTv 
Kentucky  (1940)  309  U.S.  83.   An  exception  exists  ir  tn^~ 
rare  instances  v/here  the  tax  infringes  on  a  fundamental 
right  or  establishes  a  "suspect  classification".   Here, 
there  v/ould  appear  to  be  a  rational  basis  for  the  v^riou^ 
classifications  established  by  the  proposed  ordinance,  and 
none  of  those  classifications  either  qualifies  as  a  "suspect 
classification"  (such  as  race  or  religion)  or  infrinoes  upon 
some  fundamental  personal  riqht  (such  as  the  right  to  -.-ote 
or  tne  right  of  free  speech) .   The  proposed  ordinance  does 
not  violate  equal  protection. 

You  are  accordingly  advised  that  under  the  present  state 
of  the  law,  and  subject  to  the  upcoming  decision  of  the 
Calirornia  Supreme  Court  in  Weekes,  San  Francisco  has  -he 
power  to  enact  a  tax  on  short  term  speculative  profits  from 
the  sale  of  residential  real  estate,  particularly  i^  th- 
tax  somehow  is  indexed  so  as  to  applv' only  to  those  specu- 
lative profits  over  and  above  appreciation  consistent  with 
the  rate  of  inflation,  as  measured  by  some  reliable  index. 

However,  certain  additional  problems  arise  bv  reason 
of  the  particular  ordinance  id  reposed  by  the  San  Francisco 
Housing  Coalition. 

The  proposed  ordinance  contemplates  the  use  of  "adhe- 
sive stamps"  to  be  purchased  by  the  Recorder  from  the  State 
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rSt  :?<,?^f!'"..°!4r""2H""'  ^""^"^  transflf tails  does 

recor™naat?o'"-'''vL™=i?-jM:„'"'-'":"'  "i"""-'  ''""substantive 
Should  be  made".c.espec-lic:'°;h2%:"Sf"^"^F-'°-°T^^" 
"is  adopted  pursuant  to  the  autho^it^"  ooi^^i?;/"'   "^S^-"-''-''" 

srsK/si!^iifp-j?riL£S£-e:  -:r"r 

o  S-;^  it^  .f ?.S-e^J^-if?:;  °f-:  --f:-.SreJsed- 

It  considers  appropriate.  "       -''■^^-°—    ^--ich 

Very  truly  yours , 

GEORGE  AGN03T 
City  Attorney 
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CONCLUSION: 
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quency Prevention  Coimnission  to  Resign  or 
Take  a  Leave  of  Absence  to  Campaign  for 
or  Assume  an  Elective  City  Office 
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DOCUMt; 
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Must  a  member  of  the  Delinquency  Prevention 
Commission  resign  or  take  a  leave  of  absence 
in  order  to  campaign  for  public  office? 


QUESTION  2. 


CONCLUSION: 


Must  a  member  of  the  Delinquency  Prevention 
Commission  resign  if  elected  to  public  office: 

No. 
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ANALYSIS 

Laura  Jane  Asselin 


There  is  no  state  or  local  legislation  which  would 
require  a  member  of  the  Delinquency  Prevention  Commission 
to  resign  from  such  Commission  to  campaign  for  public 
office. 

Further,  in  the  event  a  Delinquency  Prevention 
Commissioner  is  elected  to  another  city  office,  he  is  not 
required  by  state  or  local  legislation  to  resign  from  the 
Commission. 

There  is  a  City  Charter  proscription  against  hold- 
ing two  salaried  offices  for  the  City  and  County.   Sections 
8.300(a)(6)  and  8.103  of  the  San  Francisco  Charter  both 
contain  the  following  provision: 

"Any  person  holding  a  salaried  office 
under  the  city  and  county,  whether  by  elec- 
tion or  appointment,  who  shall,  during  his 
terra  of  office,  .  .  .  hold  any  other  sala- 
ried office  connected  with  the  government 
of  the  city  and  county,  .  .  .  shall  be 
deemed  to  have  thereby  vacated  the  office 
held  by  him  under  the  city  and  county." 

However,  since  a  member  of  the  Delinquency  Prevention 
Commission  does  not  receive  compensation  for  time  spent  in 
participating  in  the  business  of  that  Commission,  Charter 
Sections  8.300(a)(6)  and  8.103  are  inapplicable. 

Very  truly  yours, 

GEORGE  AGMCST 
City  Attorney 


By 


Wendy  Ellen  Nelder 
Deputy  City  Attorney 


APPROVED: 


Cxty  Attorney 
WEN:fap 
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and  of  West  Sunset  Playground 


REQUESTED  BY:    Honorable  Quentin  L.  Kopp 

PREPARED  BY:     Daniel  E.  Collins  III 
Deputy  City  x^.ttorney 


MAY  8  1978 
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quest: 


•c  op-pPT 


What  portions  of  the  Grant  School  Property  and  the 
West  Sunset  Playground  are  owned  by  the  City  and  County  of 
San  Francisco  and  what  portions  are  owned  by  the  San 
Francisco  Unified  School  District:? 


CONCLUSION 

(1)  As  to  the  Grant  School  Property,  certain  parcels 
are  ov/ned  by  the  City  and  County  of  San  Francisco  and  other 
parcels  are  owned  by  the  San  Francisco  Unified  School 
District. 

(2)  The  City  and  County  of  San  Francisco  owns  V7est 
Sunset  Playground  and  the  unimproved  property  generally 
bounded  by  Pacheco  on  the  norrh,  33th  A-venue  on  the  east, 
4  0th  Avenue  on  the  west,  and  Quintara  on  the  south,  which 
property  is  a  pari:  of  the  Sunset  Community  Center. 

AT'ALYSIS 


(1)  The  Grant  School  Property 

The  Grant  School  property  was  acquired  in  three  separate 
ways.   Parcel  No.  1  fronting  Pacific  Avenue  was  reserved  for 
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school  purposes  by  the  Outside  Lands  Ordinance  of  January  14, 
1858,  and  title  is  vested  in  the  City  and  County  of  San 
Francisco.   A  municipality  has  the  authority  to  take  legal 
title  in  fee  to  property  subject  to  an  er^prass  cr  inplied 
trust.   In  respect  to  school  property  (Parcel  No.  1)  the 
City  and  Councy  of  San  Francisco  is  a  mere  passive  trustee, 
holding  legal  title  to  the  property  without  any  power  or 
control  in  the  management  of  such  property,  and  can  only 
convey  Parcel  No.  1  with  the  consent  of  the  San  Francisco 
Unified  School  District.   See  Dal  ton  v.  Joseph  Lumber  Co., 
et  3l.  (1950)  340  Ill.App.267,  91  N.E.2d  450,  451. 

Parcels  2  and  3  fronting  en  Broadway  were  acquired  in 
1912  with  funds  from  the  Bond  Issue  for  School  purposes  of 
1904,  and  title  is  also  vested  in  the  City  and  County  of  San 
Francisco.   When  the  Board  of  Supervisors  has  submitted  to 
the  electcT":-^  of  the  Citv  -rind  County  of  San  Francisco  a 
proposition  r,o    incur  a  bonded  Ln6.sbt3dnazz    for  school  pur- 
poses and  the  electorate  has  authorized  such  an  indebtedness, 
the  funds  realized  from  the  sale  of  the  bonds  are  City  and 
County  funds,  and  the  Board  of  Supervisors  has  control  over 
the  appropria-cions  to  be  made  from,  such  bond  funds.   Municipal 
Bond  Act  of  1901,  sections  43600  to  43638  of  the  Government 
Code;  In  re  Wetmcre,  9  9  Cal.14  6;  Law  v.  Citv  and  County  of 
San  Fraacxsco,  i-i4  Cal.3£4;  Mines  •-.  Dei  valle,  2Ci  Cal.27  3. 
Parcels  2  and  3  are  properties  of  the  City  and  County  of  San 
Francisco . 

Three  smaller  parcels  of  the  Grant  School  complex 
fronring  on  Pacific  Avenue  were  acquired  in  1945,  and  title 
is  vested  in  the  San  Francisco  Unified  School  District.   The 
Board  of  Supervisors  has  nc  central  ov-r  the  budjet  ef  the 
School  District  funds.   Section  5.101  of  the  Charter;  Kennedy 
V.  iMiller,  97  Cal.429;  Esberg  v.  Badaracco,  202  Cal.llO. 

A  drawing  indicating  the  location  of  the  parcels  is 
attached  to  this  ooinion. 
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(2)  The  West  Sunset  Playground  and  the  Unirp.prcved 
Property  Generally  Bounded  by  Pacheco  on  the 
I'crth,  3  3th  Avenue  on  the  East,  4  0th  Avenue 
on  the  West,  and  Quintara  on  the  South 

The  VJest  Sunset  Playground  is  part  of  the  Sunset 
CciTirr.unity  Center  complex.   The  entire  complex  was  acquired 
during  the  years  1946  through  1952  with  funds  derived  from 
three  sources  and  originally  contained  over  300  separate 
lots  as  well  as  dedicated  street  areas.   The  total  land  area 
accruired  for  the  Sunset  Community  Canter  complex,  including 
vacaced  street  areas,  was  1,873,357  square  feet.   The  pri- 
vate property  acquired  by  the  City  and  the  School  Districr 
totaled  1,441,620  square  feet,  while  the  dedicated  public 
streets  within  the  project  v/hich  were  later  vacated  totaled 
431,737  square  feet. 

The  Real  Estate  Department  has  i-^.  its  files  a  letter 
dated  February  17,  1553,  f_-r.T.  Cz:-.   "cur..:- iy  zz  z:."/;    zor^-ne 
Superintendent  of  Schools  agreeing  to  an  allocacion  of  ccsts 
for  the  project  as  follows: 

S.F.  Unified  School  District 
Recreation  and  Par>  Department 
Department  of  Public  Health 

On  this  basis  allocations  of  private  property  purchased  should 
be  as  follows: 


S.F.  Unified  School  District 
City  and  County  of  San  Francisco 


T..-r^^o--^,  of  che  encire  ccmpiex,  Scnocl  Diszricc  is  entitled 
to  1,099,556  square  feet,  less  495,470  square  feet  sold  in 
1965  to  the  Ignatius  Corporation  for  St.  Ignatius  High  School 
and  from  which  sale  the  District  received  the  entire  proceeds 
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The  net  land  area  of  private  property  acquired  for  the 
project  remaining  with  the  District,  based  on  the  proration 
of  monies  spent  by  City  and  District,  amounts  to  604,486 
square  feet,  whereas  the  two  schools  presently  occupy 
631,795  square  feet.   427,203  square  feet  is  occupied  by 
A.  P.  Giannir.i  High  School;  and  the  Mark  Twin  Elementary 
School  covers  204,592  square  feet. 

The  former  street  areas  are  property  of  the  City  and 
County  of  San  Francisco.   The  City  owns  the  underlying  fee 
title  to  all  streets  in  the  general  area  of  the  West  Sunset 
Playground  under  the  provisions  of  the  Outside  Land- 
Ordinance  of  January  14,  1363.   The  Outside  Lands  Ordinance 
expressly  reserved  to  the  City  and  County  of  San  Francisco 
all  decicated  streets.   (See  "historical  Sumn-Lary  of  Proceedings 
Had  in  Rel.=  ':io"  to  the  Outside  Lands  of  the  City  and  County  of 
San  Francisco,  and  Compilation  of  Decisions,  Acts  of  Congress, 
Acrs  of  the  Legislature  of  California,  Ordinances,  Orders  and 
Resolutions  of  the  Board  of  Supervisors  of  the  City  and  County 
of  San  Francisco,  etc.,  by  Adoiphus  E.  Graupner,  1903,"  c/o 
City  Attorne^^'s  Office.'*'   Cer-^r.in  str5ets  in  tha  Sunset 
CcirjTiunity  Center  were  vacaced  by  thj  Scs.s-:.    -■  -    -uiir'/isors 
on  December  8,  19  52.   The  City,  of  course,  does  have  the 
right  to  sell  all  such  lands  upon  vacation  for  street  purposes 
for  compensation  in  the  restricted  m.anner  provided  under 
section" 7 .401  of  the  City  Charter,  and  under  the  further 
authority  of  section  3  37  3  of  the  Streets  and  Highv/ays  Code. 

A  Declaration  of  Intention  to  Order  the  Vacation  of 
Portions  of  38th,  39th  and  40th  Avenues,  and  Ortega,  Pacheco 
and  Quintara  Streets  in  Sunset  Community  Center  was  adopted 
by  the  Board  of  Supervisors  in  Resolution  #12633  on  September 
22,  19  52,  and  approved  by  the  Mayor  on  September  24,  19  52. 
Resolution  No.  12848  vacating  these  streets  was  adopted  by 
the  Board  on  December  3,  1952,  and  approved  by  the  Mayor 
on  December  10,  1952.   The  street  vacation  was  accomplished 
under  the  provisions  of  Streets  &  Highways  Code  beginning 
with  section  8300  thereof  and  ending  with  section  8374. 
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In  the  case  of  Lena  Vista  Investment,  Inc.  v.  Roman 
Cat'r.clic  Archbishop  of  Los  Angeles,  a  Corporauion  Sol?  . 
153  Cal.App.2d  58,  63-54,  the  court  held  as  fellows: 

"The  vacation  of  a  street,  when  duly  effected, 
results  not  only  in  the  relinquishment  of  the  public 
easement  but  also  involves  a  physical  closing  which 
entitles  the  owner  of  the  fee  of  the  land  to  take 
full  and  complete  control  of  it;  title  to  the 
land  previously  subject,  to  the  public  easement 
rever-3  to  the  ov;ner  free  of  the  public  easement 
for  street  purposes.   (25  Cal .  Jur .  2d  35,  §177.)" 
See  also  Streets  &  Highways  Cede  section  8324. 

Under  the  lav;  and  awc::.dl"r  z:  ':'..■:    ■:^l:ov3  ?llccations 
of  costs,  the  City  is  entitled  to: 

341,564  square  feet  of  private  land 
431,737  scuare  feet  of  former  street  area 


773,401  square  feet  total. 

Accordingly,  I  have  concluded  that  the  San  Francisco 
Unified  School  District  already  occupies  27,309  square  feet 
more  than  that  to  which  it  is  entitled  and  therefore  the 
balance  of  the  Sunset  Community  Center  area  not  occupied  by 
the  Mark  Twain  Elementary  School  and  A.  P.  Giannini  High 
School  is  property  of  the  City  and  County  of  San  Francisco. 

Very  truly  yours, 

GEORGE  AGNOST 
Citv  Attorney 


TcCccc^/    i^      C/?UtL 


_yDaniel    E.    Callins    III 
Deputy   Cit^'   Attorney 


APPROVED: 


City   Attorney 
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SUBJECT:        Clarification  of  Title  to       ^^      ^   ^^^^ 
Prooertv  at  14th  and  Quintara 

DOCUr/'^-jTb   DEPT. 
S.F.  PU   -'-y^  LIBRARY 

REQUESTED  BY:   Gilbert  H.  Boreman,  Clerk 
Board  of  Supervisors 

PPJSPARED  BY:    Daniel  E.  Collins  III 
Deputy  City  Attorney 

QUESTION  PRESENTED 

"iv'hich  lecral  entities  hold  uizle  to  th^  land  at  14th  ana 
Quintara,  Lots  i,  2,  2B,  23,  24,  23  and  31,  in  Assessor's 
Elcc;-:  2  2  04? 

CONCLUSION 


As  to  Lots  2,  23,  23,  24  and  23,  title  is  vested  in  th> 
San  Francisco  Unified  School  District.   While  title  to  Lots 
1  and  31  is  vested  in  the  City  and  County  of  San  Francisco, 
such  lots  are  prooerty  of  the  San  Francisco  Unified  School 
Districr.   The' City  and  County  of  San  Francisco  holds  legal 
title  to  Lots  1  and  31  as  trustee  for  the  School  District. 

ANALYSIS 


Attached  is  a  plat  shov/ing  Lots  1,  2,  2B,  22,  24,  28 
and  31,  in  Assessor's  Block  2204,  which  are  the  parcels  involved, 

Lots  1  and  31  were  acqvir-l  pur:vant  t?  E -..-r-  :- 
Supervisors'  Ordinance  6139  and  Board  of  Education  Resolution 
94-19C5C  by  payment  of  $5,750.00  and  exchange  of  property  in 
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;:^2--^-— "•   '-  ---  --^-^^3-^    .-nuary  19,  1951.   The  $5,750.00 

ca..e  ..o~  Appropriation  No.  91.600.70  whicn  were  Ecard  oi 
Education  funds.  The  Board  of  Supervisors'  Ordinance  n-o- 
vi.ea  ror  acceptance  of  the  deed  by  Cicy  and  title  was'  taken 
m  the  name  of  the  City.  The  property  in  Block  2205  that 
was  exchanged  was  acquired  by  virtue  of  the  Outside  Lands 
Ordinance.  School  property  accuired  bv  the  Outsid'^  l^I.-^^ 
Ordinance  is  property  of  the  School  District.  (Sea  Cicv" 
AtL-Crney  Opinion  No.  28  2,  November  14,  19  52.) 

Lots  1  and  31,  acquired  v/irh  School  District  crocertv 
ana  run~3  .  re-.ain  School  District  even  though  ti^le  was" 
taken  m  the  name  of  the  City.   A  municipality  has  the 
autncri-y,  generally  speaking,  to  take  legal  title  in  fee 
to  pro..erty  subject  to  an  express  or  implied  trust.   Eowever, 
m  respect  to  property  of  the  San  Francisco  Unified  School 
District,  the  City  and  County  of  San  Francisco  is  a  mere 
passive  trustee,  holding  legal  title  to  the  properry  without 
any  pov;er  or  control  in  manaaement  of  such  Drccerf'    Such 
property  can  only  be  conveyed  -.-jith  the  consent' of  the  Board 
or  Education  of  the  San  Francisco  Unified  School  District. 
(See  Dalton  v.  Joseph  Lumber  Co..  340  111  .A:;o.  267 ,  91  N.S.2d 
4  50.   Education  Code  §1002.) 

Education  Cede  section  1002  provides,  in  oart,  that 
the  governing  board  of  the  school  district  mav  hold  and 
convey  property  for  the  use  and  benefit  of  the  school  district 

Lots  2  and  23  were  accuired  pursuant  to  Board  of 
Supervisors'  Resolution  805-58  and  Board  of  Education 
Resolution  88-5W2.   $2,250.00  was  paid  for  Lot  2  and  $500.00 
lor  Lot  23.   Funds  were  from  Appropriation  No.  8 . 661 . 600 . COO , 
which  were  School  District  funds.   Title  was  taken  in  the 
nc-..:-3   of  tne  S^n  Francisco  Unified  School  District.   Lot  2  was 
reccrdea  October  6,  1953,  and  Lot  23  was  recor^.ed  Ja-i:arv  7, 
1959. 

Lot  2B  was  acquired  March  15,  19  55,  pursuant  to  Board 
of  Supervisors'  Resolution  15261  and  Board  of  Education 
Resolution  51-11W3.   $1,033.43  was  paid  from  Aoorocriation 
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SUBJECT:        Conveyance  of  Mid  town  Park  for  Creation 

of  a  Lov/  and  Moderate  Inco:n2  Housing 
Cooperative  (Your  File  No.  512-76-1) 

REQUESTED  BY:   Gilbert  H.  Bore-an,  Clerk 
Board  of  Supervisors 

MAY     8  1978 

PREPARED    5Y:         Judith    L.    Teichman 

Deputy   City   Attorney  oocur.  rr.i--b  dept. 

S.F.  PU    '   lU  1  IBRARY 

QUESTIONS  PRESENTED 

Whether  a  reconveyance  of  the  iMidtown  Park  housing 
complex  to  the  Midtown  Park  Corporation  for  the  purpose  of 
creating  a  moderately-priced,  privately  ovmed  housing 
cooperative  for  low  and  moderate  incoirie  persons  'v/ould 
violate  Article  XVI,  Section  6  of  the  California 
Constitution  which  prGhlcit3  the  giving  of  public  funds  to 
private  persons. 

CONCLUSION 


If  the  Board  of  Supervisors  makes  appropriate  findings, 
with  appropriate  conditions  Midtown  Park  may  legally  be 
transferred  back  to  the  Midtown  Park  Corporation  for  the 
purpose  of  converting  it  to  a  private  housing  cooperative 
for  low  and  moderate  income  persons. 

ANALYSIS 

Midtown  Park  Apartments  [Project] ,  located  in  the 
Western  Addition  Redevelopment  Area  A-1,  was  opened  as  a 
feaeraily  insured  housing  cooperative  in  1963.    The 
cooperative  was  unable  to  meet  its  mortgage  payments  and  the 
"^rooerty  was  the  subject  of  a  foreclosure  action  when,  in 
-Joo^  the  nonprofit  Midtown  Park  Corporation  [Corporation], 
was  formed  for  the  purpose  of  financing  the  City's 
acquisition  of  the  Project.  The  Corporation  acquired  the 
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Projec"  from  the  Federal  Housing  Administration  a,.-.d  deeded 
it  to  the  City  subject  to  a  mortgage  in  favor  of  the  Penn 
Mutual  Life  Insurance  Company.   The  City  then  leased  the 
Project  back  to  the  Corporation  which  has  been  responsible 
for  managing  it. 

The  Corporation  is  now  seeking  a  one  year  option  v/hich 
would  7ive  it  the  exclusive  right  to  have  the  property 
reconveyed  to  it  for  use  as  a  pri'/acc  housinc  cooperative 
for  persons  of  low  and  moderate  income.   The  option  is 
needed  so  the  Corporation  can  seek  the  financing  necessary 
to  the  success  of  the  conversion.  The  question  arises 
whether  transfer  for  this  purpose  would  satisfy  a  public 
purpose,  or  whether  it  would  constitute  a  gift  of  public 
funds  to  individuals. 

The  Corporation  does  not  pay  any  specific  rant  to  the 
City.   Rather,  the  lease  provides  that  the  Corporation  shall 
pay  the  City  the  net  revenue  which  is  definea  as  chat 
revenue  which  is  left  over  when  all  operating  expenses  are 
paid.   The  last  payment  to  the  City  was  made  in  1973.   Under 
the  terns  of  the  lease,  the  Ciry  is  responsible  for  the 
prooerty  taxes.   The  possessory  interest  tax  for  1977/78  was 
$49,133  and  will  be  $51,042  in  1973/79.   See  the  attached  letter 
of  3/5/78  from  the  Director  of  Property  to  the  Clerk  of  the 
Beard  of  Supervisors  regarding  Midtown  Park. 

The  rental  charge  for  the  apartments  is  set  by  the 
Board  of  Supervisors.   In  recent  years  the  Board  of 
Supervisors  has  declined  to  raise  the  rents  to  the  level 
requested  by  the  Corporation  with  the  result  that 
maintenance  has  declined.   As  a  means  of  correcting  for  past 
maintenance  deficiencies,  the  Corporation  proposes  to  spend 
almost  $600,000  on  rehabilitation  and  to  include  the  costs 
in  the  financing  package  needed  to  convert  the  Project  to  a 
cooperative . 

The  current  proposal  calls  for  private  financing  backed 
by  insurance  from  the  U.S.  Department  of  Housing  and  Urban 
Development.   While  there  will  necessarily  be  significant 
increases  in  the  monthly  payments  by  the  tenants  who  are  to 
become  shareholders  of  the  cooperative,  it  is  anticipated 
that  most  of  the  tenants  who,  will  need  assistance  will 
qualify  for  federal  housing  assistance  payments  ("Section 
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3").   It  is  also  anticipated  that  tha  tenants  v/ill  raise  the 
money  for  small  down  payments,  which  range  from  a  projected 
low  of  $314  to  a  high  of  $888,  through  application  of  their 
security  deposit  and  savings. 

We  are  told  that  of  140  units  in  the  Project,  only 
two  or  three  are  occupied  by  persons  whose  income  is  above 
the  City  definition  of  low  and  moderate  income  in  Section 
1309  of  the  Subdivision  Code.   The  Corporation  v/ould  like 
to  give  a  priority  for  purchase  of  shares  to  all  persons  who 
currently  reside  in  the  Project,  regardless  of  income,  a  priority 
which  is  consistent  with  what  appears  to  be  an  emerging  policy 
of  the  City  Planning  Commission  in  approving  condominium  con- 
versions . 

Article  XVI,  Section  6  of  the  California  Constitution 
(formerly  Article  XIII,  Section  25)  prohibits  a  gift  of  public 
funds  or  other  thing  of  value.   If  the  benefit  to  individuals 
is  merely  incidental  to  a  primary  public  purpose,  however, 
there  is  no  gift  in  violation  of  this  constitutional  prohibition. 

Furthermore,  it  is  primarily  a  matter  for  the  legislative 
body  to  determine  what  constitutes  a  public  purpose.   Board 
of  Supervisors  of  the  City  and  County  of  San  Francisco  v. 
Dolan' (1975)  45  Cai.  App.'3d  242,  119  Cal .  Rpur.  347  (1975), 
Recevelooment  Agency  v.  Hayes  (1954)  122  Cal.  Aop.  2d  ''77, 
265  P.  2d  1C5.  /I  " 

The  fact  that  the  incidental  benefit  may  flow  to  persons 
of  other  than  low  income  does  not  in  and  of  itself  make  unreason- 
able the  legislative  dererminat ion  that  a  public  purpose  will 
be  served  by  the  proposed  project.   For  example,  in  Dolan, 
su-t^ra ,  the  court  upheld  the  finding  of  a  public  purpose  in 
making  rehabilitation  loans  available  to  property  owners  without 
regard  to  their  income  despite  respondents'  contention  that 
the  loans  would  be  a  windfall  for  landlords  capable  of  financing 
code  ccmpiiance  on  their  own.   45  Cal.  3d  244-5. 

Turning  back  to  Midtown  Park,  in  1968  when  the  Board 

of  Supervisors  approved  in  principle  the  Corporation's  offer 

to  acquire  the  Project  on  behalf  of  the  City,  the  Board  found 

that  there  was  an  urgent  need  for 

"...  moderate-priced,  safe,  decent 
and  sanitary  housing  units  for  persons  of 
moderate  income  and  for  relocatees  of  urban 


L-=.      While  technically  the  constitutional  prohibition  in  Art. 

XVI,  Se^.  6  is  a  limitation  on  the  State  Legiolature  and  not 

charter  cities,  common  law  principles  which  apply  to  charter 
cities  follow  precisely  the  same  analysis. 
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renev/al  projects  and  it  will  be  in  the 
interest  of  the  protection  of  public  health 
and  to  the  decided  advantage  of  the  general 
public  and  to  the  residents  of  the  City  and 
County  of  San  Francisco  for  the  City  to 
acquire  said  Midtown  Park  Project  for  the 
purpose  of  providing  and  maintaining  decent, 
safe  and  sanitary  moderate-priced  housing 
units  for  persons  of  moderate  income  and 
for  relocatees  of  urban  renewal  projects.  ..." 
Resolution  No.  536-68. 

As  an  expression  of  City  policy,  the  Board's  concern 
in  1963  with  housing  for  low  and  moderate  income  persons  has 
been  expanded  and  amplified  by  the  City  Planning  Commission 
in  its  Master  Plan  for  Residence,  adopted  cy  Resclution  741'7 
on  December  11,  1975.   In  connection  v/ith  Objective  4, 
"minimize  hardships  caused  by  the  increasing  cost  of  housing," 
the  Commission  has  stated  as  a  policy: 

"Preserve  and  expand  the  supply  of  low 
and  moderate  income  housing." 

In  connection  with  Objective  5,  "Maximize  housing  choice," 
the  Com.mission  has  stated  these  policies: 

"Encourage  economic  integration." 

"Expand  opportunities  for  homeownership. " 

And,  appropriate  of  the  desire  of  the  Corporation  to  give  first 
priority  to  tenants  now  residing  in  the  Project,  Objective 
6,  "avoid  or  mitigate  hardships  imposed  by  displacement  of 
residents,"  the  Commission  has  stated  these  policies,  the 
latter  of  which  is  at  least  indirectly  applicable  to  the  present 
situation: 

"Minimize  public  displacement." 

"Permit  displaced  households  the  right 
of  first  refusal  to  occupy  any  replacement 
housing  units." 

Thus,  it  appears  that  there  is  ample  precedent  for  the 
Board  oi;  Supervisors  to  conclude  that  a  public  purpose  \;ould 
be  served  by  granting  a  Corporation  an  option  to  reacquire 
the  Project  for  conversion  to  a  housing  cooperative  for  low 
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and  .T-.cderate  inccT.e  persons  './i -h  a  priority  f'-r  persons 
currently  residing  in  the  Project  regardless  of  income  and 
for  reiocatees  of  urban  renewal  projects  in  San  Francisco. 

;  r.  -  :V= :  t ;  ;,-.r.l  benefit  to  re-urning  t-e  Project  to  the 
Corporation  is  that  the  City  would  no  longer  ce  oo-Ligatec 
to  pick  up  the  possessory  interest  taxes  on  it  vjhich  currently 
run  about  $50,000  a  year.   For  additional  discussion  of  the 
public  purpose  to  be  served  in  providing  housing  for  moderate 
income  persons,  see  City  Attorney  Opinion  No.  64-30,  dated 
December  31,  1954,  re  "Whether  Unused  Real  Property  Owned 
by  the  City  May  Be  Sold  or  Leased  for  Specific  Purpose  of 
a  Moderate  Priced  Housing  Development  by  Negociation  and  Without: 
Follov/ing  Competitive  Bidding  Procedures,"  a  copy  of  which 
is  attached. 

In  addition  to  establishing  the  qualifications  of  the 
initial  shareholders,  there  are  three  other  issues  with 
which  the  Board  needs  to  deal.   The  first  is  whether  share- 
ncljers  havi  co  szay    vi-'^in  -er'ain  incc-e  l",:-;!""  in  order 
to  remain  in  the  Project:;  hov;  to  avoid  the  problem  of  equity 
build-up  mailing  it  difficult  for  low  and  moderate  income  persons 
to  buy  into  the  cooperative  in  the  future;  and  what  mechanisms 
shall  be  used  to  enforce  the  conditions  which  the  Board  decides 
to  impose  on  the  transfer  back  to  the  Corporation. 

It  is  reasonable  to  anticipate  that  the  income  of  some 
shareholders  will  rise  above  the  moderate  income  level  during 
their  tenure  in  the  Project.   Requiring  these  shareholders 
to  sell  their  shares  is  certainly  within  the  range  of  possibilities 
open  to  the  Board  of  Supervisors  in  determining  whether  to 
grant  the  Corporation  the  option  to  reacquire  the  property. 
Requiring  these  shareholders  to  leave  the  Project  would  however, 
be  inconsistent  with  several  of  the  policies  enunciated  in 
the  City's  Master  Plan  and  quoted  above  relating  to  encouraging 
eccncmic  di'.'ersity  and  avoidance  of  displacement. 

A  traditional  problem  with  the  cooperative  method  is 
th~'-_    --  •-■--:.  -.-•:i^v  of  the  sh?.rehclders  bui\fs  r:.     it  becomes 
incre  Jiizicult  for  low  and  moderate  income  people  to  buy 
into  the  cooperative.   One  possible  solution  is  for  the 
Corporation  to  set  funds  asiBe  to  assist  qualified  persons 
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in  buyir.g  ir.^.z    "he  Prefect.   Tx^rough  its  representatives, 
the  Corporation  has  assured  the  Board  that  it  will  restrict 
the  sales  price  of  the  shares  of  stock  in  its  by-laws  in 
order  to  eliminate  the  possibility  of  profit  from 
specula-.:.  '  '.r.d    to  help  assure  that  the  shares  will  be 
within  the  abilitiy  of  i.ov/  and  moderate  iricr-.rae  persons  to 
purchase  in  the  future.  In  this  connection,  I  have  reviewed 
a  model  set  of  by-laws  for  FHA  insured  cooperatives  prepared 
by  HUD  v/hich  addresses  itself  to  the  transfer  of  shares 
problem.   These  model  by-iav/s  do  not,  ihowever,  appear  to 
have    really  solved  the  equity  build-up  problem. 

The  issue  of  appropriate  conditions  to  assure 
im.pleraentation  of  the  requirements  that  current  residents  be 
given  first  priority  to  be  tenant-shareholders  and  that  the 
remaining  shares,  and  shares  for  sale  in  the  future,  be 
first  made  available  to  low  and  moderate  income  persons  is 
addressed  in  the  final  paragraph  of  the  draft  resolution 
before  the  Board.   This  paragraph  does  not  deal  with  the 
problem  of  residents  whose  income  rises  above  the  moderate 
income  level  nor  does  it  deal  with  the  problem  of  equity 
:  :  Ll.:-'-ip  .   Ther  "r  f  :  _- -; ,  5  ;  v  i-r.-i  ir.g  or.  what  the  Board  decides  to 
require,  this  paragraph  should  be  amended. 

Also,  in  order  to  document  that  the  Board  has  properly 
concluded  that  a  public  purpose  v/culf  be  satisfied  by  transfer 
of  the  Project  back  to  the  Corporation  with  the  conditions 
discussed  in  this  memorandum,  additional  findings  should  be 
made.   The  enclosed,  revised  draft  resolution  includes 
additional  findings  to  support  the  conclusion  that  the  transfer 
would  satisfy  a  public  purpose,  and  it  contains  explicit 
conditions  on  the  option   to  assure  that,  if  transferred,  the 
property  will  be  used  as  the  Board  intends  when  it  grants  the 
option. 

Respectfully  sulsmitted, 

GEORGE  AG?IOST 
City  Attorney 


APPROVED: 


i 


/ity 


By  CA-^/LCy^''  <.   .Jc^(^-> 

Jl JUDITH  L.  TEICHMAN 

.V'^.^X^  (^iXOv_^'=^b'*-<,         Deputy  City  Attorney 
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GEORGE  AGNOST 
ciry  ATTCi^NEy 

CITY  HALL 


Aoril    11,    1973 


/_£TZi^COPINION  NO.  78-36 


SUBJECT:        Conflict  of  Interest:   (1)  Where 

Supervisor  Serves  on  Acencv  Receiving 
CETA  Fun^ls;  (2)  Where  Officer  of 
Entity  i^^^e^^^  CETA  Funds  Serves  on 
Manpov/er  Planning  Council 

REQUESTED  BY:   Honor able  Quentin  L.  Kopp 

Member,  Beard  of  supervisors   ^^^   g  ^g^g 

PREPARED  BY:    Jarr.es  J.  Stark 

Deputy  City  Attorney  s!^^-'Jtf^Y 

QUESTION  PRESENTED 

Do  the  provisions  of  subsection  (a;  and  (j)  of  Section 
8.105  of  the  Charter  preclude  any  member  of  the  Board  of  Super- 
visors from  serving  on  an  agency  which  receives  funds  or  con- 
tracts under  the  Ccniprehensive  Employment  and  Training  Act 
Program,  as  well  as  prohibiting  service  on  the  Manpower  Planning 
Council  by  any  officer,  director  or  trustee  of  an  entity  receiving 
funds  or  contracts  thereunder? 

CC'"^LU.SION 

No. 

ANALYSIS 

The  provisions  of  subsection  (a)  of  Section  8.105  of  the 
Charter  provide,  in  part,  that  no  officer  of  the  City  and  County 
shall  be  or  become,  directly  or  indirectly,  interested  in,  or  in 
the  performance  of  any  contract,  the  consideration  of  v/hich  is 
payable  from  the  treasury.   The  provisions  of  subsection  (j) 
of  said  section  provide,  in  part,  that  an  officer  shall  not  be 
deemed  interested  in,  or  in  the  performance  of  any  conrracc ,  within 
the  meaning  of  subsection  (a)  unless  such  contract  is  av/arded, 
entered  into,  or  authorized  by  hi:;,  in  his  copaoi;iy  as  officer, 
or  by  an  officer  or  em.plcyee  under  his  supervision  and  control, 
or  by  a  board  or  commission  of  which  he  is  a  member. 
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Thus,  in  the  present  instance,  it  is  clear  that  the 
prohibition  set  forth  in  subsection  (a)  of  Section  8.105  is 
applicable  only  with  respect  to  a  contract  that  is  awarded, 
entered  into,  or  authorized  by  the  Board  of  Supervisors. 
Since  contracts  between  the  City  and  County  and  subgrantees 
under  the  Comprehensive  Employment  and  Training  Act  are  neither 
awarded,  entered  into,  nor  aurhorized  by  the  Board  of  Super- 
visors the  provisions  of  subsection  (a)  of  Sec-ion  8.105  of 
the  Charter  would  not  preclude  any  member  of  the  Board  of 
Supervisors  from  serving  on  an  agency  which  receives  funds 
or  contracts  under  the  Comprehensive  Employment  and  Training 
Act. 

With  respect  to  service  on  the  Manpower  Planning  Council 
by  an  officer,  director  or  trustee  of  any  entity  receiving  funds 
or  contracts  under  the  Comprehensive  Employment  and  Training 
Act,  the  provisions  of  Resolution  No.  142-7  8,  relating  to  the 
reorganization  of  the  Manpower  Planning  Council,  specifically 
provide,  in  part,  that: 

"No  person  who  is,  or  becomes,  an  officer, 
director  or  chief  executive  of  a  private  organiza- 
tion which  is,  or  becomes,  a  sub-grantee  under  the 
Ac-  shall  be  eligible  to  serve  or  continue  to  serve 
as  a  regular  member  of  the  Council." 

Tnus,  it  would  appear  that  any  discussion  of  the  provisions  of 
subsections  (a)  and  (j)  of  Section  3.105  of  the  Charter  with 
respect  to  this  matter  is  moot. 


Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By 


AoDroved 


James  J.  Stark 
Deputy  City  Attorney 


City  Attorney 
JJS :dkms 


GEORGE  AGNOST 

CITY  ATTORNEY 
CITY  HALL 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


April  11,  197i 


l.rTJr, 


OPINION  NO.  78-37 


SUBJECT: 


REQUESTED  BY 


:D  3! 


Prohibitions  Against  City  and  County 
Employees  Discussing  Departmental 
Matters  with  Representatives  of  News 
Media;  Validity  Thereof. 


Honorable  Quentin  L.  Kopp  and 
Honorable  Harvey  Milk  through 
Gilbert  H.  Boreman,  Clerk 
Board  of  Supervisors 

Jamas  J.  Stark 
Deputy  City  Attorney 


MAY  8  1978 


QUESTION  PRESENT-D 

Are  employees  of  the  City  and  County  properly  subject 
to  prohibitions  against  discussing  departmental  matters  with 


CONCLUSION 

Employees  of  the  City  and  County  may  properly  be  subject 
to  a  prohibition  against  discussing  departmental  matters  with 
news  media  representatives  in  any  case  in  which  the  interest 
of  the  City  and  County,  as  an  employer,  outweighs  the  interests _ 
of  the  employee,  as  a  citizen,  to  comment  upon  a  matter  of  public 
concern. 

ANALYSIS 


Both  the  Federal  and  State  Constitutions  contain  a 
guarantee  of  freedom  of  speech.   (U.S.  Const.,  Amend .  1 ; 
Cal.  Const.  Art.  I,  Sec.  2.)   However,  it  is  well  established 
that  this  right  is  not  absolute  and  regulations  as  to  time, 
place  and  manner  of  its  exercise  is  proper  where  reasonably 
related  to  a  valid  public  interest.   (Cox  v.  Louisiana  (1965) 
379  U.S.  536,  558,  85  S.Ct.  453,  13  L.Ed. 2d  471). 
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and  Honorable  Harvey  Milk     2  April  11,  19  7  3 

With  respect  to  the  speech  rights  of  a  public  employee 
vis  a  vis  the  right  of  his  or  her  employer  to  regulate  the  exer- 
cise of  such  right,  the  leading  case  is  Pickering  v.  3oard  of 
Education  (1968)  391  U.S.  563,  88  S.Ct.  1731,  20  L.Ed. 2d  811. 
In  Pickering,  the  Supreme  Court  held  -/■-.-■  t    in  the  absence  of 
proor  "ol-  -:!^se  jcacemenzs  knov/ingly  or  recklessly  made  by  a  public 
school  teacher  in  a  letter  to  a  local  newspaper  criticizing 
the  policies  of  his  employer,  his  speaking  out  on  an  issue  of 
public  concern  could  not  furnish  the  basis  for  his  dismissal. 
However,  the  Court  did  recognize  that  the  State  has  interests 
as  an  employer  in  regulating  the  speech  of  its  employees  that 
differ  significantly  from  those  it  possesses  in  connection  with 
regulation  of  the  speech  of  the  citizenry  in  general.   Hence, 
where  the  interest  of  the  State,  as  an  employer,  in  promoting 
the  efficiency  of  the  public  services  it  performs  through  its 
employees  conflicts  with  the  interest  of  an  employee,  as  a  citi- 
zen, to  comment  upon  matters  of  public  con::ern,  the  problem 
is  to  arrive  at  a  balance  between  these  interests.   Because 
of  the  enormous  variety  of  fact  situations  in  which  such  con- 
flicts could  arise  the  court  deemed  it  neither  appropriate  nor 
feasible  to  attempt  to  lay  down  a  general  standard  for  predicting 
the  situations  in  which  a  conflicting  state  interest  would 
outweigh  the  employee's  speech  interest. 

In  Goldwasser  v.  Brown  (1969)  417  F.2d  1169,  cert.  den. 
397  U.S.  922,  90  S.Ct.  918,  25  L.Ed. 2d  103,  an  Air  Force  civilian 
language  instructor  was  discharged  for  failing  to  follow  instruc- 
tions to  refrain  from  discussing  controversial  subjects  (e.g., 
religion,  politics,  race)  during  class  hours.   In  affirming 
the  decision  of  the  District  Court,  the  Court  of  Appeals  applied 
the  rule  laid  down  in  Pickering,  supra,  and  held,  in  effect, 
that  the  interest  of  the  public  employer  outweighed  the  employee's 
speech  interest. 

In  Phillips  V.  Adult  Prob.  Dept.,  City  and  County  of  San 
Francisco  (1974)  491  F.2d  951,  a  deputy  probation  officer  was 
suspended  for  five  days  for  refusing  to  remove  from  the  wall  of 
his  office  a  poster  favorably  depicting  persons  who  were  fugitives 
from  justice.   Here  again  the  court  applied  the  Pickering  rule  and 
found  that  the  interest  of  the  public  employer,  in  promoting 
efficiency  of  public  service  outweighed  the  interest:  of  the 
employee,  as  a  citizen,  in  commenting  on  matters  of  public  con- 
cern. 
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In  view  of  the  foregoing,  it  is  my  opinion  that  there 
are  cases  in  which  employees  of  the  City  and  County  may 
properly  be  subject  to  a  prohibition  against  discussing 
departmental  matters  with  representatives  of  the  news  media 
but  that  such  can  only  be  identified  as  they  arise  based  upon 
the  analysis  set  forth  in  Pickering,  supra  and  its  progeny. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 

By         ^A'-'-^t^:'     \UZ:^-t^ 

/James  J. /Stark 
/  Deputy  pdty  Attorney 


Approved : 


City  Attorney    0 


JJS:dkms 


George  Agnost, 
City  Attorney 


April  11,  1973 


^:..Lj'nj..i    OPINION  NO.  78-33 


SUBJECT:       Appropriate  Action  To  Be  Taken  By 
Registrar  of  Voters  vfnen  Ke  Is 
Infomed  By  A  Candidate  that  Ke/She 
Does  Net  Hav3  The  Qualifications  For 
The  Office  Sought 

REQUESTED  BY:   Thomas  ?.  Kearney  ^^^      g  ^gyg 


Registrar  of  Voters 

Burk  S.  Delv?nthal 
Deputy  City  Attorney 


■orjT'-DAPs'r)    ■^v  •  "Rn-.-'V    ^       Pol ---^y--^t-Tn  documents  dept. 
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QUESTION  PRESENTED 

Ifnat  action  must  xhe  Registrar  of  Voters  take  v.'hen  a 
candidate  who  has  duly  fil3d  all  papers  to  aualifv  for  place- 
ment on  the  ballot^  files  a  dccioraem:  in  ohe  "office  of  the 
Registrar  of  Voters  advising  him  that  he/she  does  not  have  the 
qualifications  to  run  for  the  office  sought. 

CONCLUSION 

The  Registrar  must  advise  the  candidate  that  his/her  name 
cannot  be  placed  on  the  ballot. 

ANALYSIS 

This  office  has  reviev;ed  your  letter  of  April  o,    I978  in 
\7hich  you  advised  that  Riioda  Saperstein,  a  candidate  for  the 
office  of  judge  of  Municipal  Court;,  Department  ih ,   has  filed  a 
notarized  declaration  in  your  office  in  whiah  .:h2  s.±r.ioS  ohat  she 
""'[^'^'^  ^^°^   have  been  a  member  of  the  Bar  of  the  State  of  California 
for  five  years  until  December  15,  197o. 

Article  6,    Section  I5  of  the  California  Constitution  oro- 
viaes  in  relevant  part: 
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GEORGE  AGNOST 

Clly  ATTOriNEY 

ciry  hall 
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Mr.  Thomas  P.  Ksarney         2  April  11,  I978 

"A  person  is  ineligible  to  be  a  judge  of  a 
court  of  record  unless  for  five  years  irrariediately 
preceding  selection  to  a  muniicipal  court  .  .  . 
■Che  person  has  been  a  i^iember  of  the  State  Bar  or 
served  as  a  judge  of  a  court  of  record  in  this  state." 

This  section  requires  that  the  candidate  possess  the  aualifica- 
ticns  at  the  tine  of  the  election  regardless  of  whether  he  or 
she  inay  be  eligible  at  the  time  of  the  commencement  of  the  terrr; 
of  office.   See:  Bovxinn:  v.  Domin.oiuez.  3  Cal„2d  167  (1935); 
Sam.uelsv.  Hite,  35  Gal. 2d  j.i5.  21o  P. 2d  879;  and  52  Ops.  Attv. 
C-^_^^^'    ^^-.   Therefore,  in  the  case  of  candida-ces  running  for  the 
office  of  judge  of  municipal  ccurt  on  June  6,    1973  they  must 
have  been  a  member  of  the  Stai:e  Bar  for  five  years  on  or  before 
June  Q,    1978. 

Hith  the  doc^jLments  submitted  to  you  by  Lis.  Saoerstein  is 
a  caclara-icn  dated  March  10,  197S  in  which  she  declares  that 
she  Will  no:,  have  been  a  m.ember  of  the  State  Bar  for  five  years 
until  Decem.ber  19,  1973.   As  a  ministerial  officer  you  are 
bcuna  zc   place  on  the  ballot  all  candidates  who  subm.it  to  vcu 
.._-e  necessary  dcc'am.ents  procerly  filed  x^ithin  the  acdicable 
tii-.:e  lirr.its.   Farley  v.  Healy,  67  Cal.2d  325  (1967)'.'  HoT«;ever, 
m  ohe  instant  case  the  candidate  has  filed  in  your  office  a 
notarized  dcc^ar.ient  in  which  she  admits  that  she  will  not  have 
one  necessary  qualifications  reauired  for  the  office.   This  fact 
has  also  been   verified  \'j±th   the  official  public  records  of  the 
Suare  Bar  of  the  State  of  California. 

Thus  i;n8  facts  in  this  case  are  uncontroverted  and  have 
Deen^brougni:  to  your  official  attention.   The  only  issue  rer;ain- 
ing  xs  one^of  law.   As  a  matter  of  law  it  must  be  concluded  that 
Ms.  caperstexn  does  not  possess  the  qualifications  necessary  to 
03  a  can:.xdai:e  for  the  office  of  Judge,  municipal  court,  and  that 
she  v:ill  not  have  been  a  member  of  the  State  Bar  for  five  years 
on  or  before  June  6,  1978. 

^2^r^'=Si-trar  of  Vote-rs,  you  have  a  duty  to  ensure  that 
the  laws  of  the  State  with  regard  to  elections  are  comolied  with. 
Uncer  .hese  cxrcuir.s nances  you  have  a  duty  to  advise  the  candidate 
that  she  aoes  not  qualify  to  run  for  the  office  of  judge,  municipal 
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GEORGE  AGMOST 

CITV  ATTCRNEy 

ciry  HALL 
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court,  and  that  her  name  X7ill  not  be  placed  on  the  ballet. 

Very  truly  yours, 

C-ZORGS  AGNCST 
Clzj     Attoi-ney 


Ao-;3rcv8d: 


Buric  iu,    Dej-ven-cnai 
Deputy  City  Attorney 


B2D : rt 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


GEORC5E  AGNOST 

Ciry  AiTORNEY 
Cliy  HALL 

April  13,  1975 


^  IdCCttL    OPINION  NO.  78-39 


SUBJECT:  Authority  of  Staff  Member  to  Sign 

Proposed  Legislation  on  Behalf  of  Hi:= 
Principal  Officer 

REQUESTED  BY:     Gilbert  H.  Boreman,  Clerk 
Board  of  Supervisors 

PREPARED  BY:      James  J.  Stark  ^ny   R  IQTfi 

Deputy  City  Attorney         '^^^   °  '^'° 


QUESTION  PRESENTED 

May  a  staff  member  sign  his  own  name  to  proposed  legis- 
lation on  behalf  of  the  Mayor  or  any  other  City  and  County 
officer  whose  signature  may  be  required  on  proposed  legislation? 

CONCLUSION 

A  member  of  the  Mayor's  staff  is  not  authorized  to  sign  his 
own  name  to  proposed  legislation  in  any  case  where  the  signature 
of  the  Mayor  is  required.   Staff  members  of  other  City  and  County 
officers  are  autxhorized  to  sign  proposed  legislation  in  any  case 
in  which  the  staff  member  is  a  deputy  of  the  officer  or  otherwise 
authorized  by  said  officer,  pursuant  to  law,  to  do  so. 

ANALYSIS 

In  your  request  for  opinion  you  advise  that,  at  a  recent 
Board  meeting,  a  member  of  the  Board  noted  that  a  supplemental 
appropriation  ordinance  introduced  for  the  consideration  of  the 
Board  shows  on  its  face  that  it  is  recommended  by  the  Mayor 
but  the  signature  subscribed  to  such  recommendation  is  that  of 
a  member  of  the  staff  of  the  Office  of  the  Mayor  rather  than 
the  signature  of  the  Mayor.   Accordingly,  you  have  requested  an 
opinion  as  to  whether  it  is  legally  proper  for  a  staff  member 
to  sign  proposed  legislation  on  behalf  of  the  Mayor  or  any 
other  City  and  County  officer  whose  signature  may  be  required 
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on  any  proposed  legislation. 

With  respect  to  the  specific  leaislation  which  is  the 
subjecr  of  your  inquiry  (a  supplemental  appropriation  ordinance) 
Section  6.306  of  the  Charter  provides  that  the  Board  mav  con- 
sider such  prccosed  legislation  upon  "the  acoroval  and  submis- 
sion by  tne  mayor  of  a  supplemental  budget  esrimate  or  request, 
m  the  same  manner  and  subject  to  the  same  conditions,  except 
time,  as  provided  in  this  charter  for  the  submission  and  approval 
of  the  annual  budget  and  the  appropriation  ordinance." 

The  conditions  provided  in  the  Charter  for  the  submission 
and  approval  of  the  annual  budget  and  the  a%^^pr1.'Qt^  ordi- 
nance include:   preparation  of  a  budget  estimate  by  a  department 
head,  approval  by  the  Chief  Administrative  Officer  (if  the  deoart- 
ment  is  one  subject  to  his  jurisdiction)  or  by  the  appropria^ 
tion  board  or  commission  (if  the  department  is  under  the  control 
o^  said  board  or  commission) ,  transmission  to  the  Controller 
for  certifica-ion  as  to  the  availability  of  funds,  transmission 
to  the  Mayor  for  approval  and  submission  to  the  Hoard  for  its 
consiceration,  together  with  a  draft  of  the  supplemental  appro- 
priation ordinance  which  is  prepared  for  the  Mayor  bv  the  Con- 
troller. 

Thus,  it  is  clear  that  there  is  no  requirement  that  the  ' 
approval  of  the  Mayor  appear  on  the  face  of  the  proposed  supole- 
menual  appropriation  ordinance  but  rather  his  aocroval  is  required 
on  the  race  of  the  supplemental  budget  request . ^  ' The  fact  that 
a  recommendation  by  the  Mayor  appears  on  the  face  of  a  supplemental 
appropriation  ordinance  appears  to  be  more  a  matter  of  accoirjr.cda- 
tion  or  custom  rather  than  a  legal  requirement. 

^   With  respect  to  your  general  inquiry,  Section  1.102  of  the 
cnar.er  provides  that  where  a  procedure  for  the  exercise  of  any 
^i.'^!!_.  °f  P°^^^^.^elonging  to  a  city,  a  county,  or  a  city  and 
cc'  r.y/    is  provided  by  State  lav/,  said  procedure  shall  control 
and  oe  followed  unless  a  different  procedure  is  provided  in,  or 
by  oramance  enacted  under  authority  of,  the  Charter.   A  procedure 
tor  the  exercise  of  powers  and  duties  of  a  public  officer  by  a 
deputy  of  the  officer  or  by  a  person  authorized,  pursuant  to  law, 
by  the  officer  is  set  forth  in  State  law.   (Government  Code  Section 
/.)   Accordingly,  this  would  appear  to  authorize  the  signature 
ot  a  deputy  of  a  governmental  official  in  most  instances  occurring 
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in  the  legislative  process  of  the  City  and  County.   However, 
since  there  is  nc  official  position  of  Deputy  Mayor  in  the 
City  and  County  it  appears  thai:  only  zha   Mayor  or  a  person 
authorized,  pursuant  to  law,  by  the  Mayor  could  exercise  the 
powers  granted  to,  and  the  duties  imposed  upon,  the  Mayor  in 
the  legislativ's  process.   Under  the  Charter  the  person  autncrized 
by  law  to  act  as  Mayor  in  his  absence  is  a  member  of  the  Board 
of  Supervisors  who  has  been  so  designated  by  the  Mayor. 
(Charter  Sec.  3.100.) 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By    c^K^r^o 


.1^ 


^.Jl 


James  J.  Stark 
Deputy  City  Attorney 


Approvea: 

City  Attorney 
JJS :dkms 


CUV  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

CITY  ATTORNEy 

ciry  HALL 


April    14,    197! 


^  Lazc 


OPINION  NO.  78-40 


SUBJECT:        Commencement  of  Construction 
on  the  Performing  Arts  Center 

REQUESTED  BY:   HARVEY  MILK,  Supervisor 
through 
GILBERT  H.  BOREMAN,  Clerk  of 
the  Board  of  Supervisors 


PREPARED  BY:    ROBERT  A.  KENEALEY 
Assistant  Chief 
Deputy  City  Attorney 


i^AY     8  1978 


DOCUf."ENTS  DEPT. 
8.F.  PU    LIO  I  IBRARY 


QUESTION  PRESENTED 

Can  construction  legally  begin  on  the  Performing  T^rts 
Center  xn  advance  of  the  actual  deDosir.  of  fnnd^  i^^or.^^^ 
to  defray  the  cost  of  construction? 


Yes. 


CONCLUSION 


ANALYSIS 


,,,.y,J^        T'it  Ordinance  No.  547-77,  the  Board  of  Supervisors 

authorized  the  execution  of  an  Agreement  to  Proceed  With  Con- 
struction between  the  City  and  County  of  San  Francisco  and  the 
Sponsors  of  the  San  Francisco  Performing  Arts  Center,  Inc.,  a 
California  non-profit  corporation.   The  Agreement,  dated  for 
convenience  as  of  October  24,  1977,  has'beo- 
all  parties. 


fully  executed  by 


OPINION  78-40 
Mr.  Gilbert  H.  Boreinan        2  April  14,  197! 


The  Agreement  generally  provides  that  the  City  and 
County  would  lease  all  of  Assessor's  Blcck  310  to  Sponsors 
for  four  (4)  years  for  the  purpose  of  constructing  a  Con- 
cert Hall  on  the  site.   It  further  provides  that  the  City 
will  transfer  to  Sponsors  the  sum  of  $3,798,500.00  as 
construction  work  progresses.   Upon  completion  of  the 
Concert  Hall  the  Sponsors  will  transfer  the  completed 
building  to  the  City  and  County  of  San  Francisco,  to- 
gether with  the  working  drawings  for  the  structure. 

The  Agreement  further  provides,  in  part,  on  p^ge  3, 
paragraph  2,  as  follov;s: 

".  .  .  .   It  is  agreed  that  bids  will  be 
received  by  a  Construction  Manager  appointed 
by  Sponsors,  but  no  ccnstriacticn  -•/ill  com- 
mence until  Sponsors  and  City's  Controller 
are  satisfied  that  contributions,  pledges, 
and  guaranties  are  available  to  cover  the  bid 
prices  for  the  Concert  Hall  and  Rehersal  Hall 
collectively  or,  in  the  event  that  insuffi- 
cient contributions,  pledges,  and  guaranties 
are  available  for  the  Rehersal  Hall,  for  the 
Concert  Hall  separately.  ..." 

As  provided  in  the  Agreem.ent,  the  City's  Controller  was 
required  to  be  satisfied  that  there  was  sufficient  sums  of 
money  in  the  form  of  contributions,  pledges,  and  guaranties 
sufficient  to  cover  the  bid  prices  for  the  Concert  Hall.   On 
February  10,  1978  in  a  letter  directed  to  Samuel  B.  Stewart, 
President  of  the  Sponsors  of  San  Francisco  Performing  Arts 
Center,  Inc.,  [a  copy  of  which  was  forwarded  to  the  Board  of 
Supervisors]  the  City  Controller  determined  that  he  was  sat- 
isfied that  contributions,  pledges  and  guaranties  would  be 
available  to  cover  the  bid  for  the  Concert  Hall. 

This  letter  complied  with  the  terms  of  the  contract  be- 
tween the  City  and  Sponsors  and  was  legal  authority  for 
Sponsors  to  commence  construction  of  the  Performing  Arts 
Center. 
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Mr.  Gilbert:  H.  Boreman        3  April  14,  197! 


It  should  be  noted  that,  pursuant  to  the  terms  of 
the  Construction  Agreement  between  City  and  Sponsors, 
Sponsors  were  obligated  to  call  for  construction  bids 
and  proceed  with  construction  once  the  City  Controller 
was  satisfied  that  there  were  sufficient  sums  available 
for  that  purpose. 


Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By  

Robert  A.  Kenealey 
Assistant  Chief 


APPROVED: 


GEORGE  AGNOST 
City  Attorney 


RAK/jac 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

.^^      CITYAnORNEy 
CITY  HALL 


April  17,  1978 


UXC( 


OPINION  NO.  78-41 


SUBJECT:        Conflict  of  Interest  of  Tudor 
Engineering  Company  in  being 
awarded  an  engineering  services 
agreement  by  the  Parking  Authority 
relative  to  the  construction  phases 
of  the  Performing  Arts  Garage 

REQUESTED  3Y :   HARVEY  MILK,  Supervisor 
through 
GILBERT  H.  B0P^:4AN ,  Clerk  of 
the  Board  of  Supervisors 


PREPARED  BY 


ROBERT  A.  KENEALEY 
Assistant  Chief 
Deputy  City  Attcrne 


QUESTION  PRESENTED 


MAY  8  1978 


DOCUr.  JNTS  OEPT. 

s.F.  pu  '-J  t  ;brarv 


In  view  of  the  fact  that  the  Tudor  Engineering  Company 
was  responsible  for  determining  the  feasibility  of  the  pro- 
ject during  the  advance  planning  phase  is  there  a  conflict 
of  interest  now  that  the  comipany  has  been  awarded  a  contract 
relative  to  the  construction  phases  of  the  Performing  Arts 
Garage? 


No. 


CONCLUSIC; 


ANALYSIS 


In  answering  the  question  posed  by  Supervisor  Harvey  Milk 
it  is  assumed  that  the  Supervisor  is  referring  to  an  engineer- 
ing services  agreement  to  be  entered  into  between  the  Parking 
Authority  of  the  City  and  County  of  San  Franci3co  and  Tudor 
Engineering  Company,  a  California  corporation,  for  the  con- 
struction phase  of  the  Performing  Arts  Garage.   This  office 
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Mr.  Gilbert  H.  Boreman       2  April  17,  19' 


has  made  an  inquiry  to  the  Sponsors  of  the  Perforrdng  Arts 
Center,  Inc.  and  it  is  not  anticipated  that  a  con-cract  for 
services  will  be  entered  into  betv;een  Sponsors  and  Tudor 
Eingineering  Company  for  any  other  construction  phases  re- 
lating to  the  Performing  Arts  Center  Concert  Hall. 

The  proposed  engineering  services  agreement  to  be 
entered  into  betv;een  the  San  Francisco  Parking  Authority 
and  Tudor  Engineering  Company  provides  generally  that 
Tudor  will  supply  basic  engineering  services  while  the ^ 
garage  project  is  under  construction.   For  example,  Tudor 
would  interpret  the  contract  documents,  analyze  price  quo- 
tations received  from  the  contractor,  make  all  revisions 
and  changes  to  the  contract  documents  as  directed  by  the 
Authority,  make  periodic   visits  to  the  siiie  and  other 
items  all  relating  to  the  construction  of  the  garage. 

The  San  Francisco  Parking  Authority  is  a  State  agency 
created  pursuant  to  the  provisions  of  the  Parking  Law  of 
194  9,  as  amended,  and  the  provisions  of  Chapter  17  of  the 
San  Francisco  Administrative  Code,   The  Conflict  of  Interest 
Lav;,  which  would  be  applicable  to  the  Authority,  is  found  in 
Section  1090  through  1097  of  the  Government  Code  of  the 
State  cf  California. 

Under  these  provisions,  in  order  for  a  conflict  of  in- 
terest to  exist,  a  member  of  the  Parking  Authority  would 
have  to  have  a  financial  interest  in  the  engineering  services 
agreement  between  the  Authority  and  Tudor  Engineering.   Your 
letter  requesting  an  opinion  states  that  the  Tudor _ Engineering 
Company  was  responsible  for  determining  the  feasibility  of  the 
garage  project  during  the  advance  planning  phase.   The  facts 
as  related  by  you  would  not  give  rise  to  a  conflict  of  interest 
under  Section  1090  of  the  Government  Code  of  the  State  of 
California  or  Section  3.105  of  the  Charter  or  the  Political 
Reform  Act  of  1974  codified  in  the  Government  Code. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


APPROVED:  By 


GEORGE  AGNOST 
City  Attorney 


Rcbert  A.  Kenealey 
Assistant  Chief 
Deputy  City  Atcorney 


GEORGE  AGNOST 

„         CITYAnORNEy 
CITY  HALL 


CITY  AMD  COUNTY  OF  SAN  FRANCISCO 

April    17,    1978 


t^jca 


OPINION  NO.  78-42 


SUBJEC; 


REQUESTED  BY: 
PREPARED  BY: 


Power  of  Board  of  Supervisors  to  Approve 
Settlen-.ent  of  Litigation  Involving  Matters 
Under  the  Jurisdiction  of  the  Civil  Service 
Commission 

Supervisor  Carol  Ruth  Silver 

James  J.  Stark 
Deputy  City  Attorney 


QUESTION  PRESENTED 


Is  the  approval  of  the  Civil  Service  Commission  neces: 
ary  to  effectuate  settlement  of  the  Officer  for  Justice 
litigation? 


No, 


CONCLUSION 


ANALYSTS 


MAY  8  1978 


DOCUr.  -NTS  DEPT. 

S.F.  PU  '  •-;  1  :E!Rar 


Section  25203  of  the  Government  Code  provides,  in  part, 
that  "The  board  [of  supervisors]  shall  direct  and  control 
the  conduct  of  litigation  in  which  the  countv,  or  any  public 
entity  of  which  the  board  is  the  governing  body,  is  a  party." 

The  provisions  of  Section  25203  of  the  Government 
Code  are  incorporated  into  the  charter  of  the  City  and  County 
of  San  Francisco  by  virtue  of  the  provisions  of  Section  1.102 
of  said  charter  which  provides  as  follows: 

"Where  a  procedure  for  the  exercising  of  any 
rights  or  pov7erc  belonging  to  a  city,  or  a  countv, 
or  a  city  and  county  is  provided  by  statute  of  che  tMoM 
State  of  California,  said  procedures  shall  control  and 
be  followed  unless  a  different  procedure  is  provided 
in,  or  by  ordinance  enacted  under  authority  of,  this 
charter. " 
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Supervisor  Silver  2  April  17,  1978 

Hence,  the  direction  and  control  of  the  conduct  of 
litigation  in  which  the  City  and  County  is  a  party  is  vested 
in  the  Board  of  Supervisors  of  the  City  and  County  except 
where  otherwise  expressly  provided  in  the  charter  or  by 
ordinance  enacted  under  authority  of  the  charter. 

A  careful  review  of  the  charter  reveals  the  following 
instances  where  a  procedure  different  from  that  provided  for 
by  Section  25203  of  the  Government  Code  applies: 

The  Port  Commission  must  approve  any  compromise,  settle- 
ment or  dismissal  of  litigation  relating  to  any  matter  under 
its  jurisdiction.  (Charter,  Sec.  3.585.) 

The  Public  Utilities  Commission  must  approve  any  com- 
promise, settlement  or  dismissal  of  litigation  relating  to 
anv  raatter  or  property  under  its  jurisdiction.  (Charter,  Sec. 
3.594.  ) 

The  Airports  Commission  must  approve  any  -compromise , 
settlement  or  dismissal  of  litigation  relating  to  ?.ny  matter 
or  property  under  its  jurisdiction.  (Charter,  Sec.  3,694.) 

In  all  other  cases,  the  City  Attorney  is  authorized 
to  settle  or  dismiss  litigation  for  or  against  the  City  and 
County  when,  upon  his  written  recommendation,  he  is  ordered 
so  to  do  by  ordinance  of  the  Board  of  Supervisors.  (Charter, 
Sec.  3.401.) 

The  foregoing  review  of  the  charter  also  reveals  that 
the  Civil  Service  Commission  is  vested  with  the  power  to 
"institute  and  prosecute  legal  proceedings  for  violations 
of  any  of  the  civil  service  provisions  of  this  charter." 
(Charter,  Sec.  3.661.)   However,  this  could  hardly  be  argued 
as  authority  for  the  necessity  of  approval  by  the  Civil 
Service  Commission  of  any  compromise,  settlement  or  dismissal 
of  litigation  relating  to  any  matter  under  its  jurisdiction. 
On  the  contrary,  in  view  of  the  powers  specifically  granted 
to  the  Port,  Public  Utilities  and  Airports  Commissions  with 
respect  to  the  control  of  litigation  involving  their  respective 
jurisdictions,  it  could  be  argued  that  the  absence  of  like 
language  with  respect  to  the  Civil  SErvice  Commission  was 
del iberate. 

With  respect  to  crcinancss  enact-ad  v-nder  authority 
of  the  charter  relating  to  the  control  of  litigation  the 
following  may  be  significant. 


OPINION  NO.  78-42 
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Article  II  of  Chapter  10  of  the  San  Francisco  Admini- 
strative Code  deals  with  the  settlement  of  claims  for  and 
against  the  City  and  County.   Sections  10.21  and  10.22  thereof 

provide  as  follows: 

"Sec.  10.21.   Settlement  of  Unlitiaated  Claims 
Generally. 

"Whenever  any  claim  against  the  city  and 
county  shall  exist  in  favor  of  any  person,  and 
when  such  claim  is  not  the  subject  of  litigation, 
it  may  be  settled  and  compromised  on  the  written 
recommendation  of  the  head  of  the  department  or 
of  the  board  or  commission  in  charge" of  the 
department  against  which  the  claim  is  made,  and  the 
approval  of  the  city  attorney,  where  tne  amount 
of  such  settlement  and  compromise  is  not  in  excess 
of  five  hundred  dollars;  otherwise,  there  shall  be 
required  additionally  the  consent  of  the  board  of 
supervisors.   No  claim  shall  be  oaid  until  the 
controller  s'l^ll  c-vtify  -hat  monevs  are  avail- 
able from  Che  proper  funds  or  appropriations  to 
to  pay  Che  claim  as  compromised  and  settled. 
(Ord.  '!c.  8346  (1939),  Sec.  1.) 

"Sec.  10.22.   Settlement,  etc.,  of  Claims  Exceed- 
ing Five  Hundred  Dollars. 

"When  the  head  of  the  department  or  the 
board  or  commission  in  charge  of  the  department 
against  which  a  claim  is  made  shall  recommend  in 
writing  the  settlement  and  compromise  of  the 
same,  and  the  city  attorney  shall,  in  writing, 
approve  the  compromise  and  settlement,  the  board 
of  supervisors  may,  where  such  settlement  and  com- 
promise is  in  excess  of  five  hundred  dollars,  by 
resolution  approve  the  settlement  and  com.oromise, 
and  upon  the  adoption  of  .-.uch  resolution ,' the  claim 
may  be  compromised  and  settled,  and  when  the  controller 
shall  certify  that  moneys  are  available  from  the  proper 
funds  or  appropriations  to  pay  the  claim  as  compro- 
mised and  settled,  the  same  may  be  paid.  (Ord.  No. 
8346  (1939),  Sec.  2.)"  

/'^''r^-  first  that  these  sections  deal  with  the  settlement 
of  a  Claim  wh^n  sucn  claim  is  not:  the  subject  cf  litigation. 
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Supervisor  Silver 


April  17,  1971 


Note  further  that  settlement  and  compromise  of  such  claims 
expressly  requires  the  written  recommendation  of  the  head 
of  the  department  or  of  the  board  or  commission  in  charge 
of  the  department  against  which  the  claim  is  made.   This  may 
well  be  the  source  of  the  mistaken  belief  that  department 
neads  or  boaras  or  commissions  must  approve  any  compromise 
or  settlement  of  litigation  relating  to  matters  under  their 
respective  jurisdiction.   Incidentally,  no  ordinances  dealing 
with  the  control  of  litigation  of  the  Citv  and  County  -.,--- 
to  be  found. 

Except  for  specific  instances  where  the  Port,  Public 
Utilities  and  Airport  Commissions  are  granted  powers  with 
regard  to  seiitlements  of  litiga-ion  relating  to  matters  under 
their  lurisdiction,  the  charter  has  specifically  delegated 
tnis  important  power  to  settle  litir'ation  to  the  Board  of 
Supervisors,  the  people's  elected  representatives.  The  fact 
that  this  power  is  specifically  mentioned  with  regard  to  the 
above-enumerated  commissions  and  not  mentioned  with  regard 
to  the  Civil  Service  Commission  strongly  suggests,  in  licht 
or  tne  spsci^.c  ^e_i:gacic;-.  to  tl:e  Board  of  Supervisors,  that 
;;■•-  _""5opi;  ;;  \  :  nc'-.  in'-.en:^  to  g_r-nt  ,T';ch  pC'/er  t;"  the  Civil 
Service  Commission.   Expressio  unius  et  exclusio  ulterius. 
Perkins  v.  Thornborough ,  10  C.  139  (1353). 

^This  specific  unequivocal  delegation  of  power  to  the 
people's  elected  representaciv^s  ma^-  not  ba  ccmoromised  through 
cne  arrogation  of  that  power  by  a  board  of  non-elected  officials 
To  do  so  would  contravene  the  basic  charter  oolicv  articulated 
in  Charter  Sec.  2.101  which  provides  in  relevant  part, 

"The  powers  of  the  city  and  county,  except 
the  powers  reserved  to  the  people  or  delegated  to 
^other  officials,  boards  or  commissions  by  this  charter,  : 
"-■•shall  be  vested  in  the  board  of  supervisors  and 
shall  be  exercised  as  provided  in  this  charter." 

Thus,  even  if  there  were  no  specific  delegation  of  the  cower 
in  Che  charter  to  the  board  to  seccle  litigation  on  behalf 
of  the  City  and  County  of  San  Francisco,  Sec.  2.101  clearly 
would  empower  just  such  an  exercise  of  power  by  the  Board 
of  Supervisors.   This  conclusion  harmonizes  both  with  the 
general  philosophy,  except  as  otherwise  provided,  that  the 
people's  elected  representatives  shall  have  power  over  the 
administration  of  public  affairs  and  also  with  the  iraoortant 
principle  that  when  settling  litigation  the  City  and  Countv 


of  San  F 


rancisco  must  speak  with  one  voice.   As  stated  in 


Weaver  v.  Hampton,  204  N.C.  42,  167  S.E.  484  (1933), 
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"To  withdraw  [or  compromise]  such  power 
[to  settle  litigation  on  behalf  of  the  county] 
from  the  governing  board  might  frequently  leave 
the  county  tied  to  a  stake  and  exposed  to  the 
bruising  lash  of  indefensible  litigation." 

In  vie-v  of  the  foregoing,  it  is  my  conclusion  that 
the  Board  of  Supervisors  has  sole  and  exclusive  jurisdiction 
to  approve  upon  recommendation  of  the  City  Attorney  a  settlement 
of  litigation  in  which  the  City  and  County  is  a  party  if  such 
litigation  involves  any  matter  under  the  jurisdiction  of  the 
Civil  Service  Commission. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


U. '^^. 


/i. 


James  j .  StarK 
Deputy  City  Attorney 


APPROVED: 


•City  Attorney       \ 


■    C47 

'    7*^^43  CITY  AND  COUNTY  OF  SAN  FRANCISCO  JL!N2  0'i978 


GEORGE  AGNOST 
I  ^*'  aiy  AnoRNty 
I  arr  hall 


DOCUMENTS  DEPT. 

s.F.  PU3LIC  l;bp.a^v 


April  21,  1978 

t^    IJOUU  (    OPINION  NO.  73-43 

SUBJECT:       Selection  of  Vote  Tabulating  Devices 
in  San  Francisco 

REQUESTED  BY:   Supervisor  John  Molinari 

PREPARED  BY:    Burk  Delventhal 

Deputy  City  Attorney 

QUESTION  PRESENTED 

Does  the  Board"  of  Suoervisors  have  exclusive  pov;er  over  the 
selection  of  vote  tabulating  devices  in  San  Francisco? 

CONCLUSION 

Yes 

ANALYSIS 

You  have  aske^^  this  office  to  renc?er  an  opinion  en  v.'hether 
authority  to  choose  voting  system  for  San  Francisco  lies  v;ith  the 
board  of  supervisors. 

The  relevant  statutory  provisions  appear  in  Division  11  of 
the  Elections  Code.   In  particular.  Section  15023  provides  in 
relevant  part, 

"the  governing  board  may  adopt  for  use  at  elections  any 
kind  of  voting  system  or  combination  of  voting  systeirs  or 
any  combination  of  voting  systems  and  paper  ballots 
provided  that  the  use...rof  said  system]  has  been  approved 
by  the  commission  or  specifically  authorized  by  law." 

Similar  language  appears  in  Section  15201. 

Furthermore,  Section  15022  of  the  Elections  Code  provides, 

"notwithstanding  any  other  provision  of  law  to  the 
contrary,  including' any  city  or  county  ordinance,  unless^ 
such  other  provision  of  law  is  deemed  consistent  with  this 
division,  provisions  of  this  division  shall  govern  voting 
systems. " 
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And  Section  15026  of  the  Elections  Code  provides, 

"The  governing  board  may  provide  for  the  payment  of  the 
cost  of  the  voting  system  equipment  in  such  manner  and  by 
such  method  as  it  may  deem  for  the  best  local  interests, 
and  also  may  for  that  purpose  issue  bonds,  certificates  of 
indebtedness,  or  other  obligations  v;hich  shall  be  a  charge 
on  the  county  or  city.   The  bonds,  certificates,  or  other 
obligations  may  be  issued  with  or  without  interest,  payable 
at  such  time  as  the  authorities  may  determine,  but  shall 
not  be  issued  or  sold  at  less  than  par.   The  governing 
board  may  er.ter  into  lease  agreements  or  lease-purchase 
agreements  for  the  use  of  equipment. 

The  initial  question  is  whether  the  legislature  by  virtue 
of  Section  15022  sought  to  preempt  any  local  regulations.  Said 
the  court  in  In  Pe  Hubbard  62  C.2d  119  (1964), 

"In  view  of  these  constitutional  provisions,  defendants' 
claim  of  state  preemption  must  be  tested  against  tv;o 
separate  concepts.   The  first  involves  the  question  whether 
there  is  a  'conflict'  between  the  city  ordinance  and  the 
general  laws,  as  that  term  is  used  in  section  11  of  article 
XI.   The  second  arises  from  the  allegedly  exclusive  power 
of  a  charter  city  to  'make  and  enforce  all  laws  and 
regulations  in  respect  to  municipal  affairs,'  as  that 
phrase  is  used  in  section  6." 

VJhile  chartered  cities  with  "home  rule"  powers  continue  to 
maintain  exclusive  control  over  nunicipal  affairs,  as  noted  in 
Santa  Clara  v.  von  Paesfeld  3  Cal.3d  239,  245-246, 

"as  to  matters  which  are  of  statewide  concern,  however, 
home  rule  charter  cities  remain  subject  to  and  controlled  - 
by  applicable  state  laws  regardless  of  the  provisions  of 
their  charters,  if  it  is  the  intent  and  purpose  of  such 
general  laws  to  occupy  the  field  to  the  exclusion  of 
municipal  regulation  (the  preemption  doctrine)." 

Thus  the  analysis  requires  a  resolution  of  two  questions: 
first  is  the  matter  in  question,  the  selection  of  vote  tabulating 
devices  in  chartered  counties,  a  matter  of  statewide  concern,  and 
second,  has  the  state  legislature  disclosed  an, 

"intent  and  purpose... to  occupy  the  field  to  the  exclusion 
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of  municipal  regulations." 

It  is  clear  that  the  selection  of  vote  tabulating  devices 
is  a  matter  of  statewide  concern.   In  every  election  at  any  level 
state  ballot  prooositions,  state  officials  and  national  officials 
are  elected.   Therefore,  the  state  has  a  compelling  interest  in 
the  security  and  integrity  of  vote  tabulating  devices  and 
insuring  the  public  that  reliable  systems  are  provided.   To  that 
end  the  state  has  adopted  a  scheme  of  regulations  which,  in 
resDonse  to  the  second  ouestion,  is  so  complete  not  only  by 
virtue  of  the  expression  of  legislative  intent  in  Section  15022, 
but  also  in  the  complete  occupation  of  the  field  in  Division  11 
of  the  Elections  Code  in  which  these  sections  appear  so  as  to 
disclose  legislative  intent  fully  to  occupy  the  field. 

You  are  therefore  advised  that  the  Board  of  Supervisors  of 
the  City  and  County  of  San  Francisco  has  the  exclusive  power  to 
make  the  selection  of  the  voting  system  in  San  Francisco  and  to 
decide  how  that  voting  system  shall  be  paid  for. 

Very  truly  yours, 

GEOPGE  AG!10?T 
City  Attorney 


By 


3urk   E.    Delventria 


Burk  E.    Delventfial 
Deputy  City  Attorney 


ROV'ED 


Sf 
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GEORGE  AGNOST 

,<^  CITY  AnORNEY 
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MJN2  0  1978 
SUBJECT:      Law  Library  Budget  Reduction 

DOCUMENTS  DEPT. 

REQUESTED  BY:  Raymond  R.  Sullivan  8.p.  public  umRARv 

Office  of  the  Mayor 

PREPARED  BY:   James  L.  Lazarus 

Deputy  City  Attorney 

OUESTIONS  PRESENTED 

1)  May  the  Mayor  and  the  Board  of  Supervisors  adopt  a 
budget  which  provides  for  permanent  salaries  but  not 
mandatory  fringe  benefits  for  employees  of  the  San 
Francisco  Law  Library? 

2)  May  the  Mayor  add  a  line  item  to  the  Revenue  Sheet 
of  the  Law  Library  budget  to  reflect  a  transfer  from  the 
Trustees'  fee  income  and  a  corresponding  decrease  m  aa 
valorem  support  for  fringe  benefits? 

3)  May  the  Mayor  or  the  Board  of  Supervisors  reduce 
the  salary  amounts  contained  in  the  budget  estimates  of  the 
Law  Library? 

CONCLUSIONS 

No  to  questions  one  cind  two. 
Yes  to  question  three. 

ANALYSIS 

The  Mayor  and  the  Board  of  Supervisors  of  the  City  and 
county  of  San  Francisco  are  obligated  pursuant  to  Charter  Sec- 
tions 4.104  and  8.402  to  appropriate  funds  required  for  the 
staffing  of  the  San  Francisco  Law  Library; 
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Section  4.104  provides  as  follows:   (second  paragraph) 

"The  board  of  trustees  shall  appoint  and  at 
its  pleasure  may  remove  a  librarian,  who  shall 
be  its  executive  officer,  and  such  assistants 
as  are  necessary  for  the  proper  conduct  and 
operation  of  the  library.   The  salaries  of  the 
librarian  and  the  assistants  and  employees 
shall  be  fixed  by  the  board  of  supervisors  as 
provided  by  this  charter  for  other  city  eind 
county  employees."   (emphasis  added) 

Section  8.402  of  the  charter,  relating  to  standardiza- 
tion of  salaries  of  city  and  county  employees,  provides  in 
part  as  follows : 

"Compensations  of  the  teaching  and  other 
technical  forces  of  the  school  department  and 
employees  of  the  Steinhart  Aquarium  and  law 
library  departments  .  .  .  shall  be  fixed  by  the 
department  head  in  charge  thereof,  with  the 
approval  of  the  board  or  commission,  if  any,  in 
charge  of  the  department  concerned  and  subject 
to  the  budget  and  appropriation  provisions  of 
this  charter  .  .  .  "   (emphasis  added) 

(See  City  Attorney's  opinion  1315,  dated  December  23,  1958 
regarding  the  conflict  between  the  above  noted  charter 
sections.) 

Pursucint  to  Charter  Section  4.104,  employees  of  the  Law 
Library  are  employees  of  the  City  and  County  of  San  Francisco, 
though  they  are  civil  service  exempt  (Charter  Sec.  8.300(6).) 
However,  all  employees  of  the  City  and  County  are  granted 
certain  fringe  benefits  in  the  Charter.   These  benefits 
include  paid  vacations,  sick  leave,  death  benefits,  pension, 
health  insurance  and  inclusion,  pursuamt  to  ordinance  of  the 
Board  of  Supervisors,  in  the  Federal  Social  Security  System. 
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In  my  opinion  the  obligation  of  the  Mayor  and  Board  of 
Supervisors  to  provide  funding  to  staff  the  Law  Library 
includes  the  duty  to  provide  all  monies  due  employees 
pursuant  to  the  laws  of  the  City  and  County.   As  pointed 
out  below,  this  includes  funding  for  mandatory  fringe 
benefits. 

Charter  Section  8.509  provides  that  any   officer  or 
employee  who  is  not  a  member  of  the  fire  or  police  depart- 
ments shall  be  members  of  the  retirement  system.   Pursuant 
to  that  same  section  the  City  and  County  is  obligated  to 
make  payments  to  the  retirement  system  for  its  employees. 
Members  of  the  retirement  system  are,  pursuant  to  Charter 
Sec.  8.42  0  members  of  the  health  service  system.   Charter 
Sec.  8.428  obligates  the  City  and  County  to  contribute  to 
the  health  service  system  fund  "...  with  respect  to  each 
of  their  members  .  .  .  ".  Finally,  all  employees  of  the 
City  and  County  are  covered  under  the  Federal  Social 
Security  Act.   Pursuant  to  Charter  Sec.  8.514,  the  Board 
of  Supervisors  in  1959  adopted  ordinances  necessary  to 
cover  City  and  County  employees  under  the  provisions  of 
the  Federal  Social  Security  Act  (Administrative  Code 
Section  16.88-3  et  seq.)   The  Federal  Social  Security  Act 
and  the  Charter  Section  8.514  require  employer  contributions 
to  the  System. 

The  mandatory  fringe  benefits  contained  on  line  nvimber 
5,  Code  863,  page  209  of  the  Budget  Estimates  and 
Recommendations,  1978-79  must  be  funded  by  the  City  and 
County  of  San  Francisco  for  all  permanent  employees  budgeted 
for  the  law  library  for  fiscal  year  1978-79. 

In  regards  to  the  second  question  raised,  it  is  my 
opinion  the  Mayor  may  not  add  a  line  to  the  Revenue  Sheet 
of  the  Law  Library  budget  to  reflect  a  transfer  of  Law 
Library  Board  of  Trustee  fee  income  to  replace  ad  valorem 
support  reduced  or  eliminated  from  the  mandatory  fringe 
benefit  account.   Pursuant  to  Charter  Section  4.104  the 
Law  Library  Board  of  Trustees  has  exclusive  control  of  the 
funds  collected  by  fees: 
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"The  county  clerk  and  the  clerk  of  the 
municipal  court  shall  collect  the  fees  provided 
for  law  libraries  by  general  law  and  the  fees 
so  collected  by  such  officers  or  by  any  officers 
under  any  other  provisions  of  the  law  shall  be 
paid  to  the  treasurer  of  the  law  library  monthly, 
and  shall  constitute  a  law  library  fund  to  be 
expended  by  the  law  library  trustees  in  the 
purchase  of  books  and  periodicals,  and  in  the 
establishment  and  maintenance  of  the  law  library." 

The  expenditure  of  the  fund  has  been  placed  within  the 
sole  discretion  of  the  Board  of  Trustees  and  any  attempt  by 
the  Mayor  or  the  Board  of  Supervisors  to  direct  the  use  of 
such  funds  would  be  in  violation  of  the  Charter. 

In  response  to  your  third  question  regarding  the  legality 
of  reducing  the  total  amount  for  personal  services  contained 
in  the  budget  estimate  of  the  Board  of  Trustees  for  the  three 
ad  valorem  supported  positions  at  the  Law  Library,  it  is  my 
opinion  that  the  Mayor  or  the  Board  of  Supervisors  may  make 
such  reductions. 

Charter  Sec.  8.402,  which  supercedes  the  conflicting 
provisions  of  Section  4.104  (See  City  Attorney's  opinion  1315 
dated  December  23,  1958),  provides  that  salaries  for  law 
library  employees  shall  be  fixed  by  the  department  head,  with 
the  approval  of  the  board  of  trustees  "...  subject  to  the 
budget  and  appropriation  provisions  of  this  charter  .  .  .  " . 
Sections  6.203  and  6.205  of  the  Budget  and  Fiscal  Administration 
section  of  the  Charter  grant  to  the  Mayor  and  Board  of 
Supervisors  the  power  "...  without  reference  or  eimendment  to 
the  detail  schedule  of  positions  and  compensations,  [to]  decrease 
any  total  amount  for  personal  services  contained  in  the 
estimates  .  .  .  " .   This  language  was  included  in  the  Charter  by 
vote  of  the  electorate  in  November  1977  to  permit  the  Mayor  and 
the  Board  of  Supervisors  to  decrease  total  salary  budgets 
without  specifying  the  positions  or  hours  of  employment  to  be 
cut  out. 

Should  the  Mayor  or  the  Board  of  Supervisors  reduce  the 
salary  budget  for  the  law  library,  the  Law  Library  Board  of 
Trustees  could  transfer  fee  income  funds  to  the  City  and  County 
of  San  Francisco  for  the  specific  purpose  of  replenishing  the 
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decreased  budget  items .   The  transfer  would  have  to  take  the 
form  of  a  gift  for  the  specific  purpose  and  would  be  subject 
to  approval  by  resolution.   However,  I  must  caution  you  that 
the  City  and  County  is  legally  obligated,  pursuant  to 
Charter  Sec.  4.104,  to  establish  and  maintain  the  law 
library.   Failure  to  adequately  fund  the  operations  of  the 
law  library  could  give  rise  to  the  issuance  of  a  writ 
directing  the  Mayor  and  the  Board  of  Supervisors  to  provide 
funding  at  a  level  to  be  determined  by  the  Superior  Court. 


Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By 


James  L.  Lazarus 
Deputy  City  Attorney 


APPROVED: 


City  Attorney 
JLL : dr 
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SUBJECT:       Performing  Arts  Garage;  requirement 
to  use  site  at  Grove  and  Franklin 
Streets 

REQUESTED  BY:   ELLA  HILL  HUTCH,  Supervisor 

PREPARED  BY:    ROBERT  A.  KENEALEY 
Assistant  Chief 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Is  the  City  and  County  of  San  Francisco  required  to 
use  the  property  at  Grove  and  Franklin  Streets  for  the 
site  of  the  Performing  Arts  Garage? 


CONCLUSION 


ANALYSIS 

Pursuant  to  Ordinance  No.  547-77,  the  Board  of  Super- 
visors authorized  the  execution  of  an  "Agreement  To  Proceed 
With  Construction  Of  The  San  Francisco  Performing  Arts  Center 
Concert  Hall  And  Rehersal  Hall  And  Lease  Of  Land"  between  the 
City  and  County  of  San  Francisco  and  the  Sponsors  of  San 
Francisco  Performing  Arts  Center,  Inc.,  a  California  non- 
profit corporation.   The  Agreement,  dated  for  convenience  as 
of  October  24,  1977,  has  been  fully  executed  by  all  parties. 

The  Agreement  in  Section  8  provides,  in  part,  as  follows 

"Following  execution  of  this  Agreement  and 
following  the  findings  of  the  City's  Controller 
that  contributions,  pledges  and  guaranties  are 
available  to  cover  the  price  provided  in  the 
construction  contracts  being  approved  for  the 
Concert  Hall  and  Rehersal  Hall  collectively  or 
for  the  Concert  Hall  separately.  City  agrees  to 
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proceed  with  the  acquisition  of  land  to  facili- 
tate the  construction  of  a  public  off-street 
parking  facility  on  the  north  side  of  Grove 
Street  between  Franklin  and  Gough  Streets.   .  ." 

In  accordance  with  the  provisions  of  Section  8  of  the 
Agreement  the  Controller,  by  letter  dated  February  10,  1978, 
made  the  required  findings.   As  a  result  of  his  letter. 
Sponsors  have  commenced  construction  on  the  Performing  Arts 
Center  Concert  Hall  on  the  site  made  available  by  City. 

A  decision  by  the  Board  of  Supervisors  not  to  proceed 
with  the  provisions  of  the  Agreement  quoted  above  could  give 
rise  to  litigation  by  the  Sponsors  and  City.   It  would  not 
be  prudent  at  this  tine  to  disclose  the  various  responses 
that  City  might  make  through  the  Office  of  the  City  Attorney 
if  the  matter  were  to  be  litigated. 

A  review  of  the  Agreement  and  prior  approvals  of  the 
Board  of  Supervisors  relating  to  the  construction  of  a 
garage  on  the  site  specified  in  the  Agreement  raises  the 
clear  implication  that  the  City  is  required  to  use  the 
property  at  Grove  and  Franklin  Streets  for  the  site  of  the 
Performing  Arts  Garage. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 

By  JJ^i^ {I/VM-n.^P^JcL,  . 
Robert  A.  Kenealey    ^.^ 
Assistant  Chief       C/ 
Deputy  City  Attorney  ^ 


AMJRO\rED : 


jEORGE  AGirosT 
City   Attorney 
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■^./jtXC/tC  OPINION  NO.   "'^"^^ 

SUBJECT:     Applicability  of  Municipal  Election 

Caxap&ign   Contribution  Control  Ordinance 
to  Offices  of  Assessor,  Judge  of  the 
Municipal  Court  and  Judge  of  the 
Superior  Court 

REQUESTED  BY:   Gilbert  H.  Boreman 

Clerk  of  the  Board  of  Supervisors 

PREPARED  BY:    Edmund  A.  Bacigalupi 
Deputy  City  Attorney 

QUESTION  PRESENTED 

Are  the  provisions  of  the  Municipal  Election  Campaign 
Contribution  Control  Ordinance  (Article  XII,  San  Francisco 
Administrative  Code,  Sections  16.501  et.  seq.)  applicable 
to  the  elective  offices  of  Assessor,  Judge  of  the  Municipal 
Court  and  Judge  of  the  Superior  Court? 

CONCLUSTON 

The  provisions  of  the  Municipal  Election  Campaign 
Contribution  Control  Ordinamce  are  applicable  to  the 
elective  office  of  Assessor  but  not  to  the  elective  offices 
of  Judge  of  the  Mxinicipal  Court  and  Judge  of  the  Superior 
Court  as  the  latter  positions  are  not  city  and  county  offices, 

,  ANALYSIS 

Section  16.503(a)  makes  the  Municipal  Election  Campaign 
Contribution  Control  Ordinance  (Article  XII,  San  Francisco 
Administrative  Code) ,  by  its  own  terms  applicable  only  to 
candidates  for  election  to  city  and  county  office  as  it 
defines  "camdidate"  to  mean  any   person  "listed  on  the  ballot 
for  nomination  for  or  election  to  any  city  and  co\anty  office 
or  who  otherwise  has  taken  affirmative  action  to  seek  nomina- 
tion or  election  to  such  office." 
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Section  9.100  of  the  Charter  enumerates  the  elective 
officers  of  the  city  and  county  and  their  terms  of  office. 
That  section  lists  the  Mayor,  the  members  of  the  Board  of 
Supervisors,  the  Assessor,  the  District  Attorney,  the  City 
Attorney,  the  Sheriff,  the  Treasurer,  the  Public  Defender 
aSd  the  members  of  the  Board  of  Education.   Not  listed 
therein  are  Judge  of  the  Superior  and  Judge  of  the 
Municipal  Court. 

Consequently,  it  is  clear  that  the  Municipal  Election 
Campaign  Contribution  Control  Ordinance  is  applicable  to 
the  elective  office  of  Assessor  and  not  to  the  elective 
offices  of  Judge  of  the  Superior  Court  and  Judge  of  the 
Municipal  Court. 

Moreover,  the  superior  and  municipal  courts  although 
located  and  functioning  in  counties  and  cities  are  not  local 
or  county  courts,  but  constitute  a  system  of  state  courts 
in  which  the  judicial  power  of  the  state  is  vested  by 
the  Stite  constitution.  This  system  of  courts  including  the 
Municipal  courts,  is  a  state  rather  than  municipal  affair. 
And  the  judges  of  these  courts  cannot  be  classified  as 
city  or  county  officers  insofar  as  their  election  is  concerned 
fS^P  glavich  V.  Walsh  (1947)  82  Cal.App.2d  228;  28  Ops. 
Atty.  Gen.  338.) 

Very  triily  yours, 

GEORGE  AOIOST 
City  Attorney 


By 


Edmund  A.  Bacigalupi 
Deputy  City  Attorney 


APPROVED: 


City  Attorney 
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IxXJOUL.  OPINION  NO.  78-4? 


SUBJECT:       Port's  Responsibility  to  Fund  the 
Fireboat  Phoenix 

REQUESTED  BY:   Gilbert  H.  Boreman,  Clerk 
Board  of  Supervisors 
Finance  Committee 

PREPARED  BY:    William  P.  Lynch,  Jr. 
Deputy  City  Attorney 

QUESTION  PRESENTED 

Do  the  terms  and  conditions  of  the  Burton  Act  and  the 
Trcuisfer  Agreement  resulting  therefrom  provide  that  the  Port 
is  obligated  to  fund  the  Fireboat  Phoenix. 

CONCLUSION 

Section  VI  of  the  Agreement  transferring  the  Port  of 
San  Francisco  from  the  State  of  California  to  the  City  and 
County  of  San  Francisco  provides  on  page  17  that  the  Port  must 
fund  those  same  fire  services  it  funded  prior  to  the  transfer 
unless  such  services  are  no  longer  required. 

ANALYSIS 

This  question  was  addressed  in  letter  opinion  No.  71-84 
of  this  office,  a  copy  of  v^ich  is  attached.   The  Burton  Act 
CStats.  1968,  ch.  1333)  authorized  the  State  of  California  and 
the  City  and  County  of  Sam  Francisco  to  enter  into  an  agreement 
trajisf erring  the  Port  of  San  Francisco  from  the  State  to  the  City. 
The  Board  of  Supervisors  was  similarly  authorized  by  the  provisions 
of  Section  3.582  of  the  Charter.   The  Transfer  Agreement  was 
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approved  by  the  Board  of  Supervisors  and  was  executed  on  behalf 
of  the  City  by  the  Mayor  and  the  Clerk  of  the  Board  of 
Supervisors. 

The  powers  of  control  and  management  of  the  Port  vested 
iji  the  Port  Commission  by  theprovisions  of  the  Charter  are  to 
^  exercised  subject  to  the  terms  and  conditions  of  the  Transfer 
Agreement  (S  3.581,  Charter;  S  VII,  Transfer  Agreement,  page  18). 
The  Transfer  Agreement  provides  as  follows  concerning  expenditures 
for  fire  protection  services  for  the  Port: 

"The  Port  presently  performs  at  its  own 
expense  some  fire  protection  services 
and  reimburses  the  City  for  certain  other 
fire  protection  services.   In  the  event 
additional  fire  protection  services  are 
required,  such  additional  services  shall 
not  be  paid  for  out  of  Harbor  funds. 

"Nothing  in  this  agreement  shall  preclude 
the  City  from  undertaking  all  or  part  of 
the  services  presently  performed  by  the 
Port  if  economies  will  result  therefrom. 
The  Port  shall  not,  however,  be  required 
to  contribute  to  City  services  if  such 
contribution  will  result  in  expenditures 
greater  than  those  required." 

Thus,  the  City  and  the  State,  as  the  parties  to  the 
Transfer  Agreement,  agreed  that  any  fire  protection  services 
additional  to  those  services  funded  by  the  Port  prior  to  the 
transfer  would  be  funded  by  the  City.   Conversely,  the  Port  is 
required  to  pay  for  those  fire  protection  services  it  funded 
prior  to  the  transfer  unless  such  services  are  no  longer 
required.   The  City,  of  course,  cein  relieve  the  Port  of  this 
financial  burden. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 

By_ 


William  P.  Lynch,  Jr. 
APPROVED:  Deputy  City  Attorney 
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SUBJECT:  Conflict  of  Interest; 

Members   of  Manpower  Planning  Council 

REQUESTED  BY:  Honorable  Quentin  L.   Kopp 

Board  of  Supervisors 

PREPARED  BY:  James  J.    Stark 

Deputy  City  Attorney  J UN  2  0  197P 


QUESTIONS    PRESENTED 


DOCUMENTS  OEPT 
S.F.  PU3LIC  LiSRAS 


1.  Is  it  a  prohibited  practice  for  a  member  of  a 
board  or  commission  of  the  City  and  County  to  induce  the 
members  of  another  board  or  commission  to  award  a  contract 
in  which  said  member  has  a  direct  or  indirect  interest? 

2.  If  a  nonprofit  corporation  enters  into  a  contract 
with  the  City  and  County  the  consideration  of  which  is 
payable  from  the  treasury,  is  not  the  chief  executive  officer 
and  other  officers  and  directors  of  said  corporation  directly 
or  indirectly  interested  in  the  contract? 

3.  Is  it  a  prohibited  practice  for  a  member  of  the 
Planning  Board  of  the  Manpower  Planning  Council  to  be  either 
the  chief  executive  officer  or  officer-director  of  a  nonprofit 
corporation  having  a  contract  with  the  City  and  County? 

4.  Are  members  of  the  Manpower  Planning  Council 

who  serve  as  representatives  of  a  profession,  trade,  business, 
union  or  association  exempt  from  the  provisions  of  Section 
8.105? 


CONCLUSIONS 


1.  Yes. 

2.  Yes. 

3.  Yes. 
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4.     Yes. 

ANALYSIS 

1.  The  provisions  of  Section  8.105  of  the  Charter 
expressly  prohibit  the  action  described  in  your  first  question. 
Subsection  (o)  of  said  section  provides,  in  part,  that: 

"No  member  of  any  board  or  commission 
of  the  city  and  county  shall  knowingly  .  .  . 
in  any  way  attempt  to  influence  the  outcome 
of  governmental  action  on  any  measure  or 

?uestion  .  .  .  wherein  the  said  members 
inancial  interest  is  immediate,  particular 
and  distinct  from  the  public  interest." 
(Emphasis  added.) 

Thus,  an  attempt  by  a  member  of  a  board  or  commission  of  the 

City  and  County  to  induce  the  members  of  another  board  or 

commission  to  award  a  contract  in  which  said  member  has  a 

direct  or  indirect  interest  would  be  a  clear  violation 

of  the  provisions  of  subsection  (o)  of  Section  8.105  of  the 

Charter. 

2.  Ordinarily,  chief  executive  officers  and  other 
officers  or  directors  of  corporations  are  considered  to  be 
agents  or  employees  of  the  cor{>oration.  However,  as  agents 
or  employees  they  may  have  an  indirect  interest  in  a  contract 
with  their  corporation.   (See:  Stockton  P.  &  S.  Co.  v. 
Wheeler,  68  Cal.App.  592;  Hobbs^  Wall  &  Co.  v.  Moran,  109 
Cal.App.  316;  Miller  v.  City  of  Martinez,  28  Cal.App. 2d  364.) 
In  26  Ops.  Cal.  Atty.  Gen.  ill,  the  Attorney  General  cited 
these  cases  in  concluding  that  the  secretary  of  a  nonprofit 
corporation  would  have  an  interest  in  a  contract  between 

his  corporation  and  the  City  of  Modesto. 

3.  Officers  and  directors  of  private  organizations 
having  a  contract  with  the  City  and  County  under  the  Compre- 
hensive Employment  and  Training  Act  of  1973  are  expressly 
prohibited  from  serving  as  members  of  the  Manpower  Planning 
Council.   Resolution  No.  142-78,  relating  to  the  reorganization 
of  the  Council,  provides,  in  part,  that: 


n.. 
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"No  person  who  is,  or  becomes,  an 
officer,  director  or  chief  executive  officer 
of  a  private  organization  which  is,  or  becomes, 
a  sub-grantee  under  the  Act  shall  be  eligible 
to  serve  or  continue  to  serve  as  a  regular 
member  of  the  Council." 

4.   The  Manpower  Planning  Council  was  established  pur- 
suant to  the  provisions  of  the  Comprehensive  Employment  and 
Training  Act  of  1973.   (29  U.S.C.A.  Sees.  801  et.seq.) 
Section  814  of  Title  29  U.S.C.  provides  as  follows: 

"§814.   Prime  sponsor's  planning  councils 

"Each  prime  sponsor  designated  under  this 
title  [29  uses  §§  811-822]  shall  establish 
a  planning  council  consisting,  to  the  extent 
practical,  of  members  who  are  representative 
of  the  client  community  and  of  community -based 
organizations,  the  employment  service,  educa- 
tion and  training  agencies  and  institutions, 
business,  labor,  and  where  appropriate,  agri- 
culture.  The  prime  sponsor  shall  appoint 
the  members  of  the  council,  designate  the 
chairman,  and  provide  professional,  technical, 
and  clerical  staff  to  serve  the  council.   It 
is  the  function  of  the  council  to  submit  recom- 
mendations regarding  program  plans  and  basic 
goals,  policies,  and  procedures,  to  monitor 
and  provide  for  objective  evaluations  of 
employment  and  training  programs  conducted  in 
the  prime  sponsorship  area,  and  to  provide 
for  continuing  analyses  of  needs  for  employment 
training,  and  related  services  in  such  area. 
Any  final  decision  with  respect  to  such  recom- 
mendations shall  be  made  by  the  prime  sponsor." 
(See  also:   29  C.F.R.  Sec.  95.13.) 

Inasmuch  as  the  establishment,  membership  and  fxinctions 
of  the  Manpower  Planning  Coxmcil  flow  out  of  Federal  law  rather 
than  local  law,  the  members  thereof  are  not  officers  of  the 
City  and  County  and  thus  not  subject  to  the  provisions  of 
Section  8.105  of  the  Charter.   However,  any  person  who  is, 
or  becomes,  an  officer,  director  or  chief  executive  officer  of 
a  private  organization  which  is,  or  becomes,  a  sub -grantee 


OPINION  NO.  78-48 


Honorable  Quentin  L.  Kopp    4  May  4,  1978 


under  the  Comprehensive  Emplojmient  and  Training  Act  of  1973, 
would  be  ineligible  to  serve  or  continue  to  serve  as  a  member 
of  the  Manpower  Planning  Council,   (Res.  No,  142-78,  supra, ) 
In  addition  no  member  of  the  Manpower  Planning  Council  may 
cast  a  vote  on  any  matter  which  has  direct  bearing  on  ser- 
vices to  be  provided  by  that  member  or  any  organization 
with  which  that  member  is  associated.   (29  C.F.R,  Sec,  95.13 
(c)(4).) 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By 

James  J.  Stark 


Deputy  City  Attorney 
Approved ; 


City  Attorney 
JJSrdkms 
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DOCUMENTS  DEPT. 


SUBJECT: 


REQUESTED  BY; 
PREPARED  BY: 


Authority  of  the  Board  of 
Supervisors  to  Approve  Settlement 
of  Litigation  Involving  Matters 
Within  the  Jurisdiction  of  the 
Civil  Service  Commission  in  View 
of  Charter  Section  2.401 

Supervisor  John  L.  Molinari 

Philip  S.  Ward 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Does  the  general  prohibition  against  the  Board  of  Super- 
visors interfering  in  the  administrative  affairs  of  a  board, 
commission  or  department  found  in  Charter  Section  2.401  ex- 
tend to  the  subject  of  settlement  of  litigation  as  provided 
elsewhere  in  the  Charter? 


No. 


CONCLUSION 


ANALYSIS 


In  Opinion  No.  78-42,  Deputy  City  Attorney  James  J.  Stark 
advised  Supervisor  Silver  that  under  the  Charter,  the  City 
Attorney  is  authorized  to  settle  or  dismiss  litigation  involv- 
ing the  Civil  Service  Commission  when,  upon  his  written 
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recommendation,  he  is  ordered  to  do  so  by  ordinance  of  the 
Board  of  Supervisors.   The  language  of  the  Charter  does  not 
require  that  the  Civil  Service  Commission  agree  to  the  pas- 
sage of  the  ordinance  as  a  condition  for  the  validity  of  a 
settlement. 

The  question  has  now  arisen  as  to  whether  the  position 
taken  in  Opinion  No.  78-42  is  consistent  with  previous  City 
Attorney  advice  to  the  Board  of  Supervisors  to  the  effect 
that  Charter  Section  2.401  prohibits  it  from  interfering  in 
the  administrative  affairs  of  a  board  or  commission.   It  is 
our  conclusion  that  Opinion  No.  78-42  does  not  in  any  way 
conflict  with  previous  interpretations  of  Charter  Section 
2.401  made  by  this  office. 

Section  2.401  provides  that: 

"Except  for  the  purpose  of  inquiry,  the 
board  of  supervisors  shall  deal  with  the  ad- 
ministrative service  for  which  the  chief 
administrative  officer  is  responsible,  solely 
through  such  officer,  and  for  administrative 
or  other  fxinctions  for  which  elective  officials 
or  boards  or  commissions  are  responsible,  solely 
through  the  elective  official,  the  board  or 
commission  or  the  chief  executive  officer  of 
such  board  or  commission  concerned. 

"Neither  the  board  of  supervisors,  nor 
its  committees,  nor  any  of  its  members  shall 
dictate,  suggest  or  interfere  with  appointments, 
promotions,  compensations,  disciplinary  actions, 
contracts,  requisitions  for  purchases  or  other 
administrative  recommendations  or  actions  of 
the  chief  administrative  officer,  or  of  depart- 
ment heads  under  the  chief  administrative  officer, 
or  under  the  respective  boards  and  commissions. 
The  board  of  supervisors  shall  deal  with  adminis- 
trative matters  only  in  the  manner  provided  by 
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this  charter,  and  any  dictation,  suggestion 
or  interference  herein  prohibited  on  the  part 
of  any  supervisor  shall  constitute  official 
misconduct;  provided,  however,  that  nothing 
herein  contained  shall  restrict  the  power  of 
hearing  and  inquiry  as  provided  in  this  charter." 

This  section  provides  a  general  restriction  on  the  Board's 
authority  to  interject  itself  into  the  administrative  affairs 
of  such  bodies  as  the  Civil  Service  Commission. 

The  first  point  to  note  is  that  the  Board  of  Supervisors 
is  required  to  deal  with  a  particular  board  or  commission 
only  with  respect  to  "administrative  or  other  functions  for 
which  .  .  .  boards  or  commissions  are  responsible  ..."  As 
was  pointed  out  in  Opinion  No.  78-42,  settlement  of  litigation 
is  a  duty  conferred  by  the  Charter  upon  the  Board  of  Super- 
visors alone,  except  in  certain  circumstances  not  relevant 
here.   Therefore,  settlement  of  litigation  is  not  an  "adminis- 
trative or  other  function"  for  which  the  Civil  Service  Com- 
mission, among  others,  is  responsible.   As  a  consequence. 
Section  2.401  neither  restricts  the  Board's  authority  nor 
affects  its  procedures  in  the  settlement  of  litigation. 

Secondly,  the  Charter  section  goes  on  to  provide  that, 
"The  board  of  supervisors  shall  deal  with  administrative  mat- 
ters only  in  the  manner  provided  by  this  charter  ..." 
Assuming  for  purposes  of  discussion  that  a  particular  board 
or  commission  was  generally  responsible  for  the  conduct  of  its 
litigation,  the  Charter  expressly  vests  in  the  Board  of  Super- 
visors alone  the  authority  to  compromise  that  litigation. 
Therefore  Section  2.401  itself  anticipates  circumstances  in 
which  the  Board  of  Supervisors  could  interfere  in  "adminis- 
trative affairs"  by  means  of  settlement  procedures  provided 
elsewhere  in  the  Charter. 
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Thirdly,  Section  2.401  is  a  general  proscription  meant 
to  apply  to  a  wide  variety  of  situations,  whereas  the  subject 
of  "settlement  of  litigation"  is  a  precise  category  to  which 
the  Charter  devotes  substantial  attention.   It  is  an  elemen- 
tary principle  of  statutory  interpretation  that  specific  pro- 
visions of  a  charter  will  prevail  over  general  provisions 
when  there  is  an  asserted  conflict.   Hartford  Accident  & 
Indemnity  Co.  v.  City  of  Tulare,  30  Cal.2d  832,  835  (1947); 
Mullins  V.  Henderson,  75  Cal.App.2d  117,  132  (1946).   There- 
fore, the  mechanism  set  out  in  the  Charter  for  settlement  of 
litigation  would  be  interpreted  as  a  specific  exception  to 
the  more  generalized  language  of  Section  2.401. 

As  a  consequence  of  the  foregoing,  Charter  Section  2.401 
does  not  by  its  general  provisions  limit  in  any  way  the  power 
of  the  Board  of  Supervisors  to  compromise  litigation  which  is 
otherwise  within  its  authority  under  the  Charter. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By 


Philip  S.  Ward 
Deputy  City  Attorney 


APPROVED: 


City  Attorney 
PSW/c 
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IjCVOuL    opinion  no.  78-50 


SUBJECT:       Legal  Rights  of  Public  Entry  and 
Use  of  Olympic  Clxib  Golf  Course 
and  Facilities 

REQUESTED  BY:   Kenneth  R.  Boyd,  General  Manager 
San  Francisco  Water  Department 

PREPARED  BY:    Kathleen  A.  Foley 

Deputy  City  Attorney 


QUESTION  PRESENTED 

What  legal  right  does  the  pxiblic  have  to  enter  the 
facilities  of  the  Olympic  Club  Golf  Course  some  of  the  pro- 
perty of  which  is  leased  from  the  City  and  County  of  San 
Francisco? 

CONCLUSION 


None. 


ANALYSIS 


First,  it  is  clear  that  any  non-consensual  entry  onto 
the  lamd  owned  by  and  in  the  possession  of  the  Olympic  Club, 
if  unprivileged,  would  constitute  a  trespass. 

Second,  if  the  lease  of  the  City's  property  to  the 
Olympic  Club  is  a  valid  one  and  the  Olympic  Club  is  in 
possession  of  that  property,  non-consensual,  unprivileged 
entry  would  be  a  trespass. 
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In  order  to  see  if  the  lease  is  valid,  it  is  necessary 
to  read  the  provisions  of  the  Charter.   Unlike  lands  leased 
to  private  entities  by  the  Recreation  and  Park  Commission 
which  can  only  be  used  for  the  public  recreational  purposes 
according  to  interpretations  of  Charter  Section  3.552,  the 
Water  Department  lands  can  be  specifically  leased  for  pri- 
vate use. 

The  Public  Utilities  Commission  is  authorized  under 
Charter  Section  7.402(b)  to  lease  lands  used  and  useful  for 
Water  Department  purposes  and  at  the  same  tine  available  for 
agricultural  or  other  pvirposes.   It  is  implicit  in  the  author- 
ization to  lease  for  "agricultural  purposes"  that  the  lessee 
not  be  s\ibjected  to  the  constemt  traffic  of  contemporeuieous 
public  use  of  the  same  land.   There  is  no  reason  to  believe 
that  exclusivity  would  not  also  apply  to  the  "other  purposes" 
for  which  the  land  cam  be  leased. 

Because  possessory  interests  in  real  property  are  pro- 
tected from  unprivileged  entry  amd  because  the  authority  to 
lease  Water  Department  land  allows  exclusive  possession  and 
use  for  a  private  entity,  even  the  public  lands  used  by  the 
Olympic  Club  may  not  be  used  by  the  pxiblic. 

Re8E>ectfally  submitted, 

GEORGE  AGNOST 
City  Attorney 


By 

Kathleen  A.  Foley 
Deputy  City  Attorney 

APPROVED: 


0   0  5C€t5)  Attorney 
KAF/c 
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